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1. Introduction
1.1. This statement of case has been prepared by Robert Lennis, Lead Officer
Major Applications, on behalf of Dorset Council (“the Council”), in response to
an appeal made under section 78(1) of the Town and Country Planning Act 1990
(as amended). Anyone who wishes to inspect the appeal documents may do so

online through Dorset Council website by searching Planning inquiries.

1.2. The planning application subject of this appeal was submitted on the 9™

August 2024 and was validated by the authority on the 27" September 2024.

1.3. The Council sought to agree an extension of time in December 2024 and

January 2025, but the appellant never responded.

1.4. This application was refused planning permission on 21 March 2025 for the

reasons set out below.

1.5. This statement of case describes the proposed development, sets out the
reasons for refusal and the relevant planning policy and provides a summary of

the Council’s case.

2. Proposed development
2.1 The site is located in Bridport to the south of the town centre. The site is an

irregular plot of land of circa 1.05 hectares.

2.2 The site is bounded by South Street the to the east of the site, with Dr Roberts
Close and a number of residential properties to the north. The River Brit is
present along the western and southern site boundaries, with a tributary, the
River Asker, immediately to the southeast. Beyond the River Asker, a brewery

is situated approximately 25m south of the site.

2.3 The site is located within walking distance of shopping and other social

facilities, with Bridport town centre being approximately 600m away, where



there are local bus and coach connections to nearby towns, villages, and to

Dorchester which is around 15 miles to the east of Bridport.

2.4 The proposal is for the redevelopment of the site to form 48 no. retirement
living apartments and 25 no. retirement living (2 bed) cottages with associated

communal facilities, vehicular access, car parking and landscaping.

2.5 The mix of apartments is comprised of 32no. one bedroom apartments and

16n0. two bedroom apartments.

2.6 Itis the applicant's aspiration that the development would form an integrated

retirement community.

. Reasons for refusal

3.1 Planning permission was refused by the Council for the following four reasons:

1. Byreason of the layout and design, and in particular the lack of 2m
footways and conveniently located ramped entrances, and having regard to
the Public Sector Equalities Duty as set out in the Equalities Act 2010, the
proposed scheme fails to provide an inclusive, safe and accessible
pedestrian environment for all, fails to minimise disadvantage and conflict
within the highway through good design, and fails to prioritise the pedestrian,
contrary to the aims of paragraphs 115-117 and 135 of the National Planning
Policy Framework (NPPF), the Department of Transport’s Inclusive Mobility
guidance, the provisions set out within the National Design Guide, BS8300:
Design of an accessible and inclusive built environment (Buildings - Code of
Practice), policy AM1 and D12 of the Bridport Neighbourhood Plan, and
Policy ENV12 of the West Dorset Weymouth and Portland Local Plan (2015).
Furthermore, in the absence of details relating to the positioning of gates
across the highway, which could impede traffic, junction radii and swept path
analysis to demonstrate safe vehicular access and egress, and details

relating to the highway improvements to South Street, it has not been



demonstrated that safe and suitable vehicular access to the site could be
achieved without detrimental effect on highway safety. Further, owing to the
narrow highway widths and ability for vehicles to access and egress the site
via the secondary access opposite Jewsons, the safety of road users would
be compromised owing to its positioning, width and poor sight lines. The
implications to highway safety fall contrary to the provisions set out at
paragraphs 115-117 and 135 of the NPPF (2024), Policy AM2 of the Bridport
Neighbourhood Plan, and policy COM7 of the West Dorset Weymouth and
Portland Local Plan (2015).

2. Inthe absence of a full Ecological Impact Assessment evidencing the
application of the biodiversity mitigation hierarchy (which seeks avoidance,
mitigation, and then compensation as a last resort), and which fully assesses
the significance of impacts on protected species, and in particular reptiles;
which explores the possibility of securing a north-south connection across
the site for reptiles; and which fully explores mitigation measures ahead of
translocation, but as a last resort identifies a suitable receptor site to enable
translocation of reptiles; it has not been demonstrated that protected
species would be appropriately safeguarded from significant harm.
Translocation of reptiles should be the last resort, as specified by Natural
England’s Standing Advice for reptiles, and it has not been demonstrated
through the application of the biodiversity mitigation hierarchy that harm
cannot first be avoided and, if not, mitigated in line with the biodiversity
mitigation hierarchy, ahead of translocation and consideration of
compensation being considered. As such, the proposed development fails to
comply with the provisions set out in paragraph 193(a) of the NPPF (2024)
and criteria (iv) of Policy ENV2 of the West Dorset, Weymouth and Portland
Local Plan (2015) and criteria 2 of Policy L2 of the Bridport Neighbourhood
Plan.



3. The submitted viability assessment does not adequately demonstrate
that the scheme would be unviable with the inclusion of affordable housing
provision; and insufficient justification has been provided to demonstrate
good reason for bringing forward the proposed development devoid of any
affordable housing provision, such that the associated benefits of the
scheme do not outweigh the need for affordable housing. Further, the
proposed scheme fails to provide a balanced development containing a mix
of housing, such that it inadequately addresses the range of identified local
need. Consequently, the proposed development fails to accord with the
provisions set out within paragraph 66 of the National Planning Policy
Framework (2024), Policy HOUS1 and HOUS3 of the West Dorset, Weymouth
and Portland Local Plan (2015), and policy H1, H4 and H6 of the
Neighbourhood Plan (2019).

4. The application site is located in an area at risk now and in the future from
fluvial flooding, being located within flood zone 2 and 3, triggering the policy
requirement to apply the sequential test. Having regard to the narrow
application of the ‘area of search’ and the restricted scope of that search,
excluding potential available sites, the sequential test is not considered to
have been passed; and it has not consequently been demonstrated that
there are no reasonably alternative sites at lower risk of flooding that could
accommodate the proposed scheme, in line with the requirements of Policy
ENV5 of the West Dorset Weymouth and Portland Local Plan (2015) and
section 14 (and in particular paragraphs 173-176) of the National Planning
Policy Framework (NPPF). Furthermore, had the sequential test been passed,
and the exception test applied, the proposed scheme fails to demonstrate,
through the submission of an Emergency Plan, that safe access and egress
can be achieved during a flood event, having regard to all sources of flooding,
and the known risk of surface water flooding within South Street during the 1
in 100 year and 1in 1000 year event, plus the 1 in 100 year event applying a

20% and 40% climate change allowance. Furthermore, it has not been



demonstrated that ongoing maintenance of the flood wall can be effectively
achieved such that the Flood Management Plan for Bridport would not be
compromised. The application subsequently fails to meet the requirements
of Local Plan policy ENV5 and paragraph 181 of the NPPF. Further, having
regard to the potential flood risk implications, together with impacts on
housing need, highways and impacts on ecology, it is not considered that the
wider sustainability benefits of the proposal would in this instance outweigh
flood risk. Consequently, the exception test (though not applicable due to the
sequential test having been first failed), cannot be considered to have been
passed, and the development would fall contrary to the provisions set out in
Local Plan policy ENV5 and Section 14 (and in particular paragraphs 177-179)
of the NPPF (2024).

3.2 Since the decision to refuse planning permission, the appellant has

submitted additional information to overcome reasons for refusal 1 and 2.

4. Relevant planning policy
4.1 The development plan consists of the West Dorset, Weymouth and Portland
Local Plan (2015) (“WDLP”) and the Bridport Neighbourhood Plan (2019). The

following are considered to be the most relevant policies for this proposal:

West Dorset, Weymouth and Portland Local Plan (2015) (WWLP)

INT1 - Presumption in Favour of Sustainable Development
ENV1 - Landscape, Seascape and Sites of Geological Interest
ENV2 - Wildlife and Habitats

ENV4 - Heritage Assets

ENV5 - Flood Risk

ENV9 - Pollution and Contaminated Land

ENV10 - The Landscape and Townscape Setting

ENV11 - The Pattern of Streets and Spaces

ENV12 - The Design and Positioning of Buildings

ENV15 - Efficient and Appropriate Use of Land

ENV16 - Amenity



ECONS3 - Protection of other Employment Sites

HOUS1 - Affordable Housing

HOUS3 - Open Market Housing Mix

SUS1 -The Level of Economic and Housing Growth
SUS2 - Distribution of Development

COM7 - Creating a Safe and Efficient Transport Network

COMQ9 - Parking Standards in New Development

Bridport Area Neighbourhood Plan (2019) (BANP)

CC1 - Publicising Carbon Footprint

CC2 - Energy and Carbon Emissions

CC3 -Energy Generation to Offset Predicted Carbon Emissions
AM1 — Promotion of Active Travel Modes

AM2 — Managing Vehicular Traffic

AM5 - Connections to Sustainable Transport
H1 - General Affordable Housing Policy

H2 - Placement of Affordable Housing

H4 - Housing Mix & Balanced Community

H5 — Retirement Living Development

HT1 - Non Designated Heritage Assets

HT2 - Public Realm

L1 - Green Corridors, Footpaths, Surrounding Hills & Skylines
L2 - Biodiversity

L5 - Enhancement of the Environment

COB1 - Development in the Centre of Bridport
D1 -Harmonising with the Site

D2 - Programme of Consultation

D3 - Internal Transport Links

D4 - Mix of Uses

D5 - Efficient use of Land

D6 — Definition of Streets and Spaces

D7 - Creation of Secure Areas

D11 - Building for Life

D12 - HAPPI (Housing or Ageing Population: Panel for Innovation) Principles



4.2 The National Planning Policy Framework 2024 (“NPPF”) is a material
consideration. The following sections of the NPPF are considered to be the

most relevant:

Section 2 - Achieving Sustainable Development

Section 4 - Decision-making

Section 5 - Delivering a sufficient supply of homes

Section 6 - Building a strong, competitive economy

Section 8 - Promoting healthy and safe communities

Section 9 - Promoting Sustainable Transport

Section 11 - Making Effective use of Land

Section 12 - Achieving well-designed and beautiful places

Section 14 — Meeting the challenge of climate change, flooding and coastal change
Section 15 - Conserving and Enhancing the Natural Environment

4.3 The following sections from the Nation Planning Practice Guidance are also
relevant considerations:
o Effective Use of Land
o Flooding and Coastal Change
o Housing for Older and Disabled People
o Viability
o Town Centres and Retail

o Biodiversity Net Gain

5. The Council’s Case

Reason for Refusal 1 (“RfR1”)

5.1 Following the decision to refuse permission, the appellant has provided
further information in relation to RfR1, namely revised site layout plan drw
no. 10128BP-PA01 Rev E. The revised site layout drawing increases pavement
widths to 2m along with some other minor amendments to demonstrate safe

vehicular and pedestrian access.



5.2 Council officers have considered the additional information provided and

have confirmed that there is no objection, subject to conditions.

5.3 The Council does not therefore seek to maintain RfR1 in light of the

additional information provided, subject to the imposition of appropriate

conditions.

Reason for Refusal 2 (“RfR2”)

5.4 Following the decision to refuse permission, the appellant has provided
further information in relation to RfR2, namely an updated Reptile Survey

Report (October 2025) with details of a secured translocation site.

5.5 Council officers have considered the additional information provided and

have confirmed that there is no objection, subject to conditions.

5.6 The Council does not therefore seek to maintain RfR2 in light of the

additionalinformation provided, subject to the imposition of appropriate

conditions.

Reason for Refusal 3 (“RfR3”)

5.7 RfR3 states that the proposed development is contrary to paragraph 66 NPPF,
Policy HOUS1 and HOUS3 of the West Dorset, Weymouth and Portland Local
Plan (2015), and policy H1, H4 and H6 of the BANP (2019) due to the lack of
affordable housing provided and because the proposed development fails to

provide a balanced development containing a mix of housing.

5.8 Policy HOUS1 of the Local Plan states that where open market housing is
proposed affordable housing will be sought (subject to exceptions that are
not relevantin this appeal). The level of affordable housing required is 35% in

Weymouth and West Dorset. Policy HOUS1 also states that a lower level of



provision will only be permitted if there are good reasons to bring the
development forward and the assessment shows that it is not economically
viable to make the minimum level of provision being sought. Policy H1 of the
Neighbourhood Plan states that affordable housing should be provided in
accordance with the relevant policy in the Development Plan, and the
affordable housing mix will be guided by the latest Bridport Area Housing
Needs Assessment. Finally, paragraph 66 NPPF sates that ‘Where major
development involving the provision of housing is proposed, planning
policies and decisions should expect that the mix of affordable housing
required meets identified local needs, across Social Rent, other affordable

housing for rent and affordable home ownership tenures.’

5.9 The appellant submitted a viability assessment with the application, which
was reviewed by the District Valuation Service (DVS). DVS concluded overall

that the scheme could be viable with 30% affordable housing provision.

5.10 Since the decision to refuse permission, the appellant has provided an
updated viability assessment, stating that the proposed development would
be viable with a contribution of £95,702, which is far below the level that
would be required by policy. This updated viability assessment has been
reviewed by DVS, who have concluded that this offer is not reasonable and
that the proposed development would be viable with a greater affordable

housing contribution. The main areas of dispute relate to the following areas:

a) Development Period;

) Gross Development Value;
c) Professional Fees;

) Finance; and

e) Empty Property Costs.

5.11 The Council has also appointed a quantity surveyor to review the figure of
£1,851,000, which has been included as ‘abnormal costs’ in the appellant’s

viability assessments.



5.12 The weight to be given to a viability assessment is a matter for the
decision maker. The Council remain of the opinion that the proposal could
provide significantly more affordable housing or contributions towards off-
site affordable housing in line with the Development Plan Policies’ objectives

set out above.

5.13 The Council will provide expert evidence to the inquiry on the issue of the

proposed development’s viability.

5.14 Inrelation to housing mix, policy HOUS3 of the Local Plan states that
‘Wherever possible, residential developments should include a mix in the
size, type and affordability of dwellings proposed, taking into account the
current range of house types and sizes and likely demand in view of the
changing demographics in that locality.’ Policy H4 of the Neighbourhood Plan
also states that ‘To ensure a balanced community, major housing
applications will contain a mix of housing types and sizes to meet a range of
needs. The preferred mix will be guided by the latest Bridport Area Housing
Needs Assessment, and any subsequent changes to trends in household
composition identified by the local planning authority.” Policy H5 of the
Neighbourhood Plan is clear in its requirement that proposals for additional

retirement living accommodation should first demonstrate a proven need.

5.15 While there is a need for additional retirement living accommodation in
Bridport, the need is not specific to Bridport and applies across the district.
There is a more pressing local need in Bridport for smaller open market units
and affordable housing, as shown in the latest BA Housing Needs
Assessment dated August 2025. The Council therefore considers that the
proposed development fails to provide a balanced development containing a

mix of housing as required by the development plan policies set out above.

5.16 The Council will provide evidence on local housing need to the inquiry.



Reason for Refusal 4 (“RfR4”)

5.17 RfR4 relates to flood risk and consists of two separate issues: (i) failure to

pass the sequential test and (ii) failure to pass the exception test.

5.18 Inrelation to the sequential test, paragraph 170 NPPF states that
“Inappropriate development in areas at risk of flooding should be avoided by
directing development away from areas at highest risk (whether existing or
future). Where development is necessary in such areas, the development

should be made safe for its lifetime without increasing flood risk elsewhere.”

5.19 Paragraph 174 NPPF states that the aim of the sequential test is to steer
new development to areas with the lowest risk of flooding from any source.
Development should not be allocated or permitted if there are reasonably
available sites appropriate for the proposed developmentin areas with a

lower risk of flooding.

5.20 The PPG on Flood Risk was updated on 17 September 2025. New
paragraph 027a states that ‘For individual planning applications subject to
the sequential test, the area to which the test needs to be applied will be
governed by local circumstances relating to the catchment area for the type
of development proposed and the needs it is proposing to address. The
catchment area should always be appropriate to the nature and scale of the
proposal and the settlement itis proposed for. For some developments this
may be clear, for example, the catchment area for a school. For a non-major
housing development, it would not usually be appropriate for the area of
search to extend beyond the specific area of a town or city in which the
proposal is located, or beyond an individual village and its immediate

neighbouring settlements.” The High Court judgment in Mead Realisations

Ltd v SSLUHC [2024] EWHC 279 (Admin) provides further guidance on the

catchment area and how this relates to the question of need.



5.21 Since the decision to refuse permission, the appellant has provided an
updated sequential assessment. The Council remains of the view that the

sequential test has not been passed.

5.22 The housing need being addressed by the proposed development is not
specific to Bridport and applies across the Council. To wit, the applicant
does not propose to sell dwellings to solely Bridport residents or only those
with a connection to Bridport. Given that housing need is now calculated on
a Dorset Council wide area and the proposed development is a major
housing application for retirees, and this need is not specific to Bridport, it is
considered appropriate and proportionate for the catchment area to be
Dorset Council wide. Hence, it is considered that the catchment area relied

on by the appellantis too small.

5.23 The Councilis stillin the process of reviewing the updated sequential
assessment provided by the appellant and will provide any necessary

updates in its evidence on the sequential test to the inquiry.

5.24 Ifthe sequential test is passed, then the exception test is applied.
Paragraph 178 NPPF states that to pass the exception test it should be

demonstrated that:

a) the development would provide wider sustainability benefits to the
community that outweigh the flood risk; and

b) the development will be safe for its lifetime taking account of the
vulnerability of its users, without increasing flood risk elsewhere, and,

where possible, will reduce flood risk overall.

5.25 The Council understands that the appellantis in the process of providing
a flood warning and evacuation plan (“FWEP”). The Lead Local Flood
Authority does not object subject to conditions, and the Environment
Agency’s objections could be adequately addressed through amendments to

the landscaping proposal or a bespoke condition. The Council therefore



considers that the appellant may be able to demonstrate that the
development will be safe for its lifetime taking account of the vulnerability of
its users following the provision of the FWEP and agreement on conditions. If
it can be demonstrated that the development will be safe for its lifetime, then
the Council accepts that the exception test would be passed, as the wider

sustainability benefits would outweigh the flood risk on its own.

6. Planning balance and conclusion
6.1 The Council accepts that it cannot demonstrate a 5YHLS and that the tilted

balance is engaged.

6.2 If it can be demonstrated that the development will be safe for its lifetime,
then the Council accepts that RfR4 (whilst still relevant due to the failure to
pass the sequential test) on its own does not present a strong reason for
refusing the development proposed. The tilted balance would remain
engaged, and the failure to pass the sequential test would have to be

weighed in the planning balance.

6.3 The Council accepts that there are a number of benefits associated with the

proposed development:

e Additional housing: both open market and a limited amount of
affordable housing in the form of a commuted sum,

e Development of brownfield land

e Efficient use of land

e Sustainable location

e Jobs during construction

e economic benefits from spendingin local area,

e ecological enhancements



6.4 If it can be demonstrated that the proposed development will be safe for its
lifetime from flooding, then the harms of the proposed development are as
follows:

e Lack of affordable housing
e Failure to provide a balanced development containing a mix of
housing

e Failure of sequential test

6.5 Overall, applying the tilted balance, having regard to the urgent need for
affordable housing, it is considered that the harms of the proposed scheme

would significantly and demonstrably outweigh the benefits.

7. Conditions
7.1 A complete list of conditions agreed between the appellant and the Council

is to follow shortly.



Appendix 1

Comments from DC Urban Design Officer



APP REF: P/FUL/2024/04613

ADDRESS: Land to Rear of 156-172, South Street, Bridport. DT6 3NP

APPLICANT:

DESCRIPTION: Redevelopment for erection of retirement living accommodation
comprising 48 apartments, 25 cottages, communal facilities, access, car parking and
landscaping to create an integrated retirement community.

CASE OFFICER: Penny Canning

URBAN DESIGN OFFICER COMMENTS

SUPPORT

SUPPORT SUBJECT TO CONDITION(S) X (see bullet points of
recommended amendments)

UNABLE TO SUPPORT

REQUEST FOR FURTHER INFORMATION

OTHER / PRE-APP

NO COMMENT TO MAKE

HAS PRE-APPLICATION DISCUSSION TAKEN PLACE
WITH YOU?

Site description: The site is situated to the south of Bridport town centre and is
currently used predominately for aggregate storage. South Street runs to the east of the
site connecting the town centre with the main A35. The River Brit bounds the site on its
western side with residential to the north. On the other side of the river, there is a large
open area with sports pitches that serve Bridport Football Club, Rugby Club and Leisure
Centre. The site is in a highly sustainable location; it is well served by the local bus
network which includes the Jurassic Coaster linking Weymouth with Axminster. There is
a large supermarket on the opposite side of South Street and Bridport town centre is a
short walk with footpaths and lighting on both sides of the road.

Comments on proposal:

Existing Context and Identity/Character: Although South Street has a very strong
character with tightly knit housing sitting on the back edge of the pavement, this ends
abruptly and the context changes to more of a fringe/ edge of town character where the
site is located. In this area there is a lack of cohesive built form with greater variety in
building heights, scale, architecture and materials.

The proposed buildings range from 1 % to 3 storey, however buildings closest to the
river are also elevated to account for flood risk so their true height will be greater.




Movement and Connections: The site is in a highly sustainable location and adequate
provision for pedestrians (whether residents or employees) should be made in the
layout and design of the internal streets. This should include wide pavements and level
access to enable easy and safe movement both within the site and to enable access to
it.

Due to the elevated ground floor level some cottages and the apartment building have
stepped accesses with ramps also provided.

In places the ramped access is furthest away from parking spaces meaning those with
reduced mobility have the longest trip to their accommodation.

National Design Guide para 8: ‘The underlying purpose for design quality and the quality
of new development at all scales is to create well-designed and well-built places that
benefit people and communities. ...It also includes people at different stages of life and
with different abilities — children, young people, adults, families and older people, both
able-bodied and disabled.

Parking: Parking is located in the vicinity of each development parcel however, it is
unevenly distributed — for example cottages 07 and 08 have 6 parking spaces, cottages
17-25 (9 units) have 12 parking spaces but cottages 09 -16 (8 units) only have 6 spaces
and 10 spaces for 48 apartments. Although car ownership may be lower in the older
demographic there also needs to be provision for visitors, employees, carers etc; it is
not clear where this has been accommodated. Due to the distribution and low number
of spaces there is the potential for indiscriminate parking — particularly cars parking over
curbs, this should be designed out of the scheme — for example additional tree planting
along side the main road will help deter cars from being parked over the curb here.
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There are no disable parking spaces provided on the site.



There is no reference to EV charge points being provided.

Para 129 of the National Design Guide states: ‘Well-designed buildings are carefully
integrated with their surrounding external space. All private and shared external spaces
including parking, are high quality, convenient and function well.’

Homes: A range of small cottages and apartments have been provided all catering for an
older demographic. Due to the flood risk of the site, the ground floor has been elevated
and includes stepped and ramped entrances.

Also due to the elevated nature of some units residents only have access to small
balcony areas, there are other areas of open space within the development.

There is a variety of rooflines which adds interest to the roofline, the design of cottages
in block 2 and 4, 5 and 6 would be improved if the ridgeline was reduced to be in line
with the apex of the gable ridge. Block 5 would also benefit with a more symmetrical
approach to the side roof profile — both hipped or gable end but one of each unbalances
the building.

The north elevation of the apartment building lacks coherence in design, there are too
many different elements in terms of design, materials, window sizes and position, brick
banding etc. While it is appreciated that the variation has been in an attempt to break
up the bulk of the building it would benefit from some refinement to bring the elements
together.

Overall the proposed materials and the dominant use of slate roofs is supported and are
in keeping with the surroundings. However, it will be necessary for a boundaries
treatment plan to be conditioned as part of any approval on the site to ensure there are
no close boarded fences visible from the public realm



The location of bin stores should be close to entrances so that residents do not have far
to walk to access them; this is particularly relevant to terrace 6 and terrace 3.

Conclusions and policy consideration:

Although there is no in principle objection to the scheme, there would be some
beneficial changes to the design of spaces that would create a safer and more accessible
environment for pedestrians.

Access to some of the units is poor and is contrary to guidance provided in the National
Design Guide para 120 ‘Well-designed homes and buildings are functional, accessible
and sustainable. They provide internal environments and associated external spaces that
support the health and well-being of their users and all who experience them. 121 They
meet the needs of a diverse range of users, taking into account factors such as the
ageing population and cultural differences...’, and guidance in BS8300 - Design of an
accessible and inclusive built environment Ch 4 Integrating inclusive design principles
into the development process and Weymouth and West Dorset Local Plan ENV 12:
Design and Positioning of Buildings ii ‘The council will work with stakeholders and the
local community to develop an approach for adaptable and accessible homes in
accordance with the latest government guidance’

Suggested changes to the design would be:

- Include disabled parking spaces that are close to the entrances of buildings.

- Include parking spaces that are closer to ramp accesses/ move location of

ramped accesses, so they are closer to parking spaces and entrances.

- Ensure pavement widths are at least 2m wide throughout the site and provide a

network of routes that are safe and prioritise pedestrians over vehicles.

- Relocate bin stores to ensure they are closer to the properties they serve.
REASON: to ensure that residents have a safe and attractive environment that they can
easily move through, and properties that are easily accessible taking into consideration
restricted mobility, age, visual/ hearing impairment or any other disability.

OFFICER: Sophie Duke
TITLE: Senior Urban Designer
DATE: 19/11/2024



Appendix 2

Comments from DC Highway Engineer



HIGHWAY AUTHORITY RECOMMENDATION

P/FUL/2024/04613
Land to Rear of 156-172 South
Street Bridport

| refer to the amended plan(s), in respect of the above planning application, received on 24 October
2025.

This application is supported by a Transport Statement (TS) and a Technical Note (TN) response to
previous comments made by Dorset Highways. Taken together, including the updated drawings and
responses in the (TN), the Highway Authority see these as appropriate and robust. It considers the
impact of the traffic associated with the proposed development on the local highway network during
the construction phase.

It is anticipated that the development would generate 8 vehicle trips in the AM peak and 10 trips
during the PM peak. This is fewer than the previous use of the site.

The Highway Authority considers the proposed on-site parking to be acceptable. There is evidence-
based information regarding other similar sites.

To sum up, the Highway Authority considers that the submitted Transport Assessment is satisfactory
and robust and that the residual cumulative impact of the development cannot be thought to be
"severe" when consideration is given to paragraphs 115 and 116 of the National Planning Policy
Framework (NPPF) - December 2024. Should planning permission be granted, it is suggested that the
following conditions be imposed:

Estate road construction (adopted or private)

Before the development is occupied or utilised the access, geometric highway layout, turning and
parking areas shown on Drawing Number 10128BP-PA01 Rev D must be constructed, unless
otherwise agreed in writing by the Planning Authority. Thereafter, these must be maintained, kept
free from obstruction and available for the purposes specified.

Reason: To ensure the proper and appropriate development of the site.

INFORMATIVE NOTE: Privately managed estate roads

If the new road layout is not offered for public adoption under Section 38 of the Highways Act 1980,
it will remain private and its maintenance will remain the responsibility of the developer, residents
or housing company.

Outline Travel Plan to be submitted
Before the development hereby approved is occupied or utilised, a Travel Plan must be submitted to
and approved in writing by the Planning Authority. The Travel Plan, as submitted, will include:

e Targets for sustainable travel arrangements.

e Effective measures for the on-going monitoring of the Travel Plan.

e A commitment to delivering the Travel Plan objectives for a period of at least five years from
first occupation of the development.

e Effective mechanisms to achieve the objectives of the Travel Plan by the occupiers of the
development



The development must be implemented only in accordance with the approved Travel Plan.

Reason: In order to reduce or mitigate the impacts of the development upon the local highway
network and surrounding neighbourhood by reducing reliance on the private car for journeys to and
from the site.

Construction traffic management plan to be submitted

Before the development hereby approved commences a Construction Traffic Management Plan
(CTMP) must be submitted to and approved in writing by the Planning Authority. The CTMP must
include:

e construction vehicle details (number, size, type and frequency of movement)

e aprogramme of construction works and anticipated deliveries

e timings of deliveries so as to avoid, where possible, peak traffic periods

e aframework for managing abnormal loads

e |ocation of construction site access

e contractors’ arrangements (compound, storage, parking, turning, surfacing and drainage)

e wheel cleaning facilities

e vehicle cleaning facilities

e inspection of the highways serving the site (by the developer (or his contractor) and
Dorset Highways) prior to work commencing and at regular, agreed intervals during the
construction phase

e ascheme of appropriate signing of vehicle route to the site

e aroute plan for all contractors and suppliers to be advised on

e temporary traffic management measures where necessary

The development must be carried out strictly in accordance with the approved Construction Traffic
Management Plan.

Reason: To minimise the likely impact of construction traffic on the surrounding highway network
and prevent the possible deposit of loose material on the adjoining highway.

Electric Gate(s) details to be submitted

Before the development commences a scheme showing precise details (including the technical
specification) for the provision of the electric gate(s) must be submitted to the Planning Authority.
Any such scheme requires approval to be obtained in writing from the Planning Authority. The
approved scheme must be constructed before any part of the development hereby permitted is
occupied or utilised. Thereafter, the electric gate(s) must be maintained and available for the
purpose specified.

Reason: To ensure the free and easy movement of vehicles through the access and to prevent any
likely interruption to the free flow of traffic on the adjacent public highway.



Junction completion

No works shall commence on site (other than those required by this condition) on the development
hereby permitted until the first 15.00m of the proposed access road, including the junction with the
existing public highway, has been completed to at least binder course level.

Reason: To ensure that a suitably surfaced and constructed access to the site is provided that
prevents loose material being dragged and/or deposited onto the adjacent carriageway causing a
safety hazard.

INFORMATIVE NOTE: Junction

In addition to this permission, the junction works referred to in the recommended condition above
must be carried out to the specification and satisfaction of the Highway Authority in consultation
with the Planning Authority and it will be necessary to enter into an agreement, under Section 278
of the Highways Act 1980, with the Highway Authority, before any works commence on the site. The
applicant should contact Dorset Council’s Highways Development team. They can be reached by
email at highwaysdevelopment@dorsetcouncil.gov.uk, or in writing at Highways Development team,
Economic Growth and Infrastructure, Dorset Council, County Hall, Dorchester, DT1 1XJ.

Grampian condition
Before the development hereby approved is occupied or utilised the following works must have
been constructed to the specification of the Planning Authority:

The off-site access arrangements and works shown on Drawing no 01-PHL-101

Reason: These specified works are seen as a pre-requisite for allowing the development to proceed,
providing the necessary highway infrastructure improvements to mitigate the likely impact of the
proposal.

INFORMATIVE NOTE: Grampian

In addition to this permission,the highway improvement(s) referred to in the recommended
condition above must be carried out to the specification and satisfaction of the Highway Authority in
consultation with the Planning Authority and it will be necessary to enter into an agreement, under
Section 278 of the Highways Act 1980, with the Highway Authority, before any works commence on
the site. The applicant should contact Dorset Council’s Highways Development team. They can be
reached by email at highwaysdevelopment@dorsetcouncil.gov.uk, or in writing at Highways
Development team, Economic Growth and Infrastructure, Dorset Council, County Hall, Dorchester,
DT1 1XJ.

INFORMATIVE NOTE: Electric vehicle charging points

The applicant is advised that prior to the development being brought into use, it must comply with
the requirements of Building Regulations Approved Document S: Infrastructure for the charging of
electric vehicles.

Paul Eastwood

Engineer (Transport Development Management)
Highways

Dorset Council
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1 Introduction

This document is to be read in conjunction with the April 2025 Bridport Area Housing Needs
Assessment compiled by consultants AECOM. It adds extra detail to topic areas which the
authors of the original considered beyond their remit, but which Bridport Town Council
consider essential for a complete and effective assessment.

The topics itemised as needing further attention by the Joint Councils Committee (JCC) on
25" March 2025 are addressed by this Supplement. These are (in summary):

1) The current housing market in the Bridport Area is particularly harsh and impactful
on low income and younger residents. Bridport’s location and retail/cultural offer is
attractive to people for retirement and/or second homes. This demand pushes up prices
for market and rented housing, making access to appropriate housing difficult for
younger people and especially those on low incomes.

The HNA states that: “the more urgent and acute need for affordable and social rented
housing should be prioritised wherever possible”. Yet, the significant increase in the 65-
84 age group identified shifts the AECOM HNA focus for local housing need toward
primarily meeting a growing retirement population.

2) The JCC is concerned that housing provision is driving a significant imbalance in the
Bridport community. We are aware that younger people are not all registering their
housing needs with Dorset Council and many are living in insecure rented
accommodation or as non-dependent adults at home. We understand that data on young
people’s housing needs are difficult to find and collate but we do think that the final HNA
needs to recognise that the declining numbers of working age residents is partially
connected to the failing housing market and that policies are required to re-balance the
provision of housing to meet all needs not just the retirement cohort.

3) Table 5.9 of the AECOM HNA indicates that mostly larger (3 and 4+ -bedroom) new
properties will be needed in the Bridport area in the next 10 years - this runs counter to
previous work commissioned from AECOM on Lifecycle modelling (2019) that prioritised
an increase in supply of 1,2 and 3 bed units during the neighbourhood plan period up to
2036.

4) The data presented in Table 5.5 of the AECOM HNA showing the pace of ageing of
the NA'’s population is stark:

e The population in the cohort aged 65-84 has expanded by a sizeable 29.6% in the
past decade;

e Unlike some areas with a similar pace of ageing, the oldest age group aged 85 and
over has not grown;

e There are significant declines to all age groups, other than 65-85, and in particular
working age residents.

We feel that this table demands further interpretation which is provided in this
supplement.
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2 Executive Summary

The main observations and conclusions, all of which are evidence based, are summarised
below.

In Section 3 a table provides a clear picture of the level of income needed in order afford an
open-market home and each type of Affordable Home.

Section 4 shows how the NA has seen a significant recent growth in the numbers of older
people and reduction of younger people, particularly of working age. In their HNA, AECOM
assumes that this trend will continue, leading it to define new homes appropriate for an
increasingly aged community. Section 4 explains why it is not proposed to follow this path.

Following on from this, Section 5 proposes a mix of new open-market home sizes more
appropriate for the NA. This mix is identical to the current BANP.

A separate mix for Affordable Home sizes is proposed in Section 6. This mix is similar to that
in the current BANP.

Taking AECOM’s forecast of the need for Affordable Homes (which excludes affordable older
people’s homes) of 68-69 per year, Section 7 shows that given Dorset Council’s projection of
major developments in the NA, shortfalls are severe in all but three years of the Plan period.
No clear alternatives are currently available..

Whilst AECOM have provided forecasts of the need for open-market and affordable
retirement/sheltered homes they also advocate that the provision of affordable homes takes
priority over open-market retirement/sheltered homes. Section 7 also reviews AECOM’s
statements and concludes a new BANP policy is justified that gives priority to all types of
affordable housing over open-market retirement / sheltered housing.

Section 8 looks at the numbers of new homes needed in the NA over the Plan period. ONS
predicts that despite births being far outnumbered by deaths in West Dorset, and many
residents leaving every year, the larger number of new arrivals will result in ongoing growth.
It is demonstrated that more open-market homes are not needed, unless to fulfil the wishes of
incomers to the area, but they are likely to be imposed as a result of external policies. It is
recommended that the new BANP contains wording that the likely substantial over-supply of
housing in the NA should be considered when examining planning applications and ensuring
(as far as allowed) that these homes are suitable for the proven needs of the Neighbourhood
Area.
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3 Affordability of Local Housing

To further emphasise the inaccessibility of housing and the need for maximising the build of
affordable housing, especially Social Rented Housing, Figure 1 below has been developed as
a more expressive view of Table 4.4 of the AECOM HNA. It shows what level of household
income is needed to access different categories of housing in the Bridport Area.

The message from the figures is that all open-market homes, whether new or not, require the
buyer to have above-average household income. More damagingly, this applies to almost all
private rented properties too, which comprise half of the rented property stock of the NA
(AECOM HNA Table 4.2).

In particular, it illustrates that in order to retain young, single people starting out on their own
on a low to modest income, social rented homes are likely to form part of the solution.

HOUSEHOLD PURCHASE SHARED RENT
ANNUAL INCOME OPTIONS OWNERSHIP OPTIONS
OPTIONS
—£100,000
-— MEDIAN NEW HOUSE —
—£90,000
£80,000 p : MEDIAN HOUSE =y
—£70,000
—£60,000 ENTRY-LEVEL NEW M AQY(%%T—
— ENTRY-LEVEL HOUSE—
—£50,000-pRIDPORT AREA [——_20% DISCOUNTED—
. AFFORDABLE HOME ENTRY-LEVEL
\ v —
............ A ERAGE INCOME L e 006y e e T v
—£40,000 '50% PURCHASED
ceerreneene BOMER QUARTILE b tFIRST HOMES (-40%) 5. vvoeveeesessessesssssessessssssofusesssssesssessessesassasessssssesseduenes
DUAL INCOMES
£30,000 e iFIRST HOMES?" (-509) semfemmms 225%% PURCHASED s —
| 10% PURCHASED ———f——AFFORDABLE RENT ——
—£20,000 oW R QUARTHE T el mrereemrenreresrr oo
SINGLE EARNER ‘SOCIAL RENT
—£10,000

Figure 1. NA Affordability chart

Note that AECOM assume that to be able to afford rented property, one-third of a household’s
income will be committed to rent or equivalent. In reality this may need to be higher. For
home purchase, the assumption is that a 90% mortgage is taken out, at a maximum loan of
3% times the household income.
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4  Age Structure of the Neighbourhood Area

Table 5.5 of AECOM'’s HNA records how the number of residents in different age groups
changed in the ten years between 2011 and 2021 censuses. The message is clearer if the
drop in number of younger residents and the sharp increase in the older ones is picked out in
red, as in the copy below.

Age group 2011 (Census) 2021 (Census)

0-14 2,020 13.4% 1,849 12.0% -8.5%
15-24 1,509 10.0% 1,213 7.9% -19.6%
25-44 2,809 18.6% 2,541 16.5% -9.5%
45-64 4,423 29.3% 4,359 28.4% -1.4%
65-84 3,583 23.7% 4,645 30.2% +29.6%
85 and over 766 51% 757 4.9% -1.2%
Total 15,110 15,364 1.7%

The trend becomes clearer still if expressed diagrammatically. Figure 2 shows the same set
of statistics as well as those for the previous decade, expressed as numbers of people rather
than percentages.

Age Structure Change of Bridport NA by decades
2001-11, 2011-21 - number of people

1,200
1,000
200
600
400
200

|
-200 ] I .

-400
-600
-800
0-14 15-24 2544 45-64 65-84 85 & over

10yr change M 10yr change
2001-11 2011-21

(Source: ONS Censuses. 2001; Table ST0O01. 2011; Table QS103EW. 2021; Table TS007.)

Figure 2. Decade by decade age structure change 2001-2021

Note how in the decade 2001-11 there was a decrease in younger adults 25 to 44, though an
increase in adults 45 and older; ten years later, this trend has become embedded as a large
upsurge in people of retirement age but a decrease in every one of the younger age bands.

The shift in the age profile of residents can be seen in the alternative view of the same original
data shown in Figure 3, this time in 10-year age bands.
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Bridport Area Age Distribution, 2001 t0 2021
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(Source: ONS Censuses. 2001; Table ST001. 2011; Table QS103EW. 2021; Table TS007.)

Figure 3. Age structure, 2001-2021

Generally, in previous decades the number of people in each of the “younger” age groups (up
to 50-59) has been higher than it is now; recently the groups 60-79 have increased rapidly.

Note (for example) in Fig. 3 how 1,970 people who were 50-59 years old in 2011 have become
2,540 aged 60-69 in 2021 — they have increased in number by 570. The conclusion to be
drawn is most are incomers to the NA and the increase is not driven by the natural ageing of
the resident population. People from elsewhere who make a choice to move here should not
be the driver for influencing the type and size of new homes built.

This conclusion has relevance to housing need inasmuch that a majority of incomers will have
been relatively wealthy retirees who are readily able to purchase open-market homes in a
limited availability market. This pushes up house prices, making it even harder for those living
in the area to purchase properties (e.g. as first homes or to house larger families), some
inevitably being obliged to move away to more affordable areas.

This demographic imbalance of the NA community is of significant concern, after all, one of
the main reasons for having a Neighbourhood Plan is to assure the future wellbeing of the
Bridport Area community.

Although the country generally has an ageing population, the bias of the NA age structure
towards older people has become excessive. Figure 4 below clearly shows how the age
distribution of the NA is skewed towards older age groups compared with England’s overall
distribution — ours has become an abnormally aged community, and the difference from the
norm is increasing.
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Age distribution, Bridport Area v. England, 2021
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(Source: ONS Census 2021; Table TS007.)

Figure 4. Comparison, Neighbourhood Area age distribution with England

As discussed above, the 65-84 age group incomers impact the housing market prices and
availability in a harmful way. It will be difficult to recover from this, since the higher prices
become embedded as the new norm.

AECOM have applied a simple extrapolation of the present age structure data which leads to
a future demographic of ever increasing 65+ age groups and decreasing under-64 groups. As
is shown in Section 5, the consequences of this approach in terms of new home size
calculations expressed would lead to a need for 0% 1 bed, 10% 2 bed, 48% 3 bed, and 42%
4+ bed homes. Such a distribution would cement in place the increasing age imbalance as
new homes would be unaffordable for younger and less wealthy, members of the community.

Their approach would also create a housing stock of large new homes intended for older
people without taking account of any need or wish for older people to live in smaller homes by
downsizing.

AECOM’s approach to estimating new home sizes is reviewed further in Section 5.
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5 Open Market Home Size Mix

5.1 AECOM suggested mix

AECOM’s HNA [Section 5.4] provides a method of estimating in what relative proportions new
homes of different sizes (number of bedrooms) should be built during the plan period, but it is
geared towards an assumption that 70% of the households by 2036 will be over 65 years old.
The results of the calculations are in their Table 5.9.

This is not a viable or sustainable population bias and is tantamount to accepting that the
neighbourhood becomes a place for wealthy retirees. (They would need to be wealthy to
afford a 3 or 4+ bedroom home). Furthermore, the need for smaller affordable homes to house
the less wealthy of all ages, and crucially those key workers providing essential support
services for such an aged population, would not be met.

The AECOM HNA states [Para 5.3.3]

"The proportionate decline in the younger population, particularly those aged 0-44
(representing the bulk of working age adults and families with young children), may
present a future challenge to the balance and vibrancy of the local community and
economy. This trend could certainly present a justification for the NP to encourage
new residential development to specifically attract and retain young families to support
the continued thriving of local businesses and facilities such as schools, in addition to
serving the evolving needs of existing local people.”

It is noted that AECOM also urge caution about possible unwanted effects of implementing
their suggestion literally, such as:

e Para5.4.4“This approach has limitations, in that it embeds existing size preferences...”

e Para 5.4.7 “...affordability is a serious and worsening challenge in the NA ... ensure
that homes come forward which are of an appropriate size, type, and density for local
residents’ budgets”

e Para6.5.10“...it may not be considered prudent to prioritise the potential demand from
older people to the exclusion of other groups, such as those in need of Affordable
Housing, young families and others.”

The AECOM HNA'’s suggested home sizes calculation, while providing useful context, is
therefore set aside.

5.2 Adult children living in parental home

Adding to the case for an increase in supply of smaller, cheaper properties is the relatively
large number of nominally independent young adults still living in the parental home. The
2021 ONS census identified these households, making it easy to calculate how many there
are in the Neighbourhood Area.
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Household composition 2021
number

Total: All households 7,181

Single family household: Married or civil partnership couple: All children | 322 4.5

non-dependent

Single family household: Cohabiting couple family: All children non- | 38 0.5

dependent

Single family household: Lone parent family: All children non-dependent | 245 3.4

Total, households with all children non-dependent 605 8.4

Source: ONS Census 2021, Table TS003

Of these 605 households there is, or course, no measure of how many contain a child (or
multiple children) who would rather be living independently, but their presence represents an
additional pressure on the need for smaller, cheaper new homes. If they are unable to find
somewhere locally, then the likelihood is increased that they will leave the Bridport Area and
further depress the number of residents in the younger age groups.

5.3 Revised Open-market Home Size Mix Proposal

As stated above, the AECOM HNA suggestion for new home sizes is not to be taken forward,
and this section sets out an alternative.

In an earlier project, “Life Stage Modelling” (March 2019) for Bridport Town Council the same
consultants carried out a project to define future home sizes and this, while using the same
method, came up with an altogether different proposal. Unlike the AECOM HNA which
forecasts an ongoing downward slide in the number of younger residents, the 2019 study
allowed for a small increase and the proposal for new home sizes is markedly different, with
a significantly larger proportion of smaller homes.

Having an increased supply of small homes will facilitate retaining young adults, will provide
extra opportunities for ageing residents to downsize if they wish, and will not add to the pool
of larger properties which appeal to second and holiday home owners.

This table shows the mix of sizes which the Life Stage Modelling report advocated.

EZ;EE%OJ ‘ Life Stage Modelling proposal
1 29.2%
2 36.8%
3 34.0%
4+ None

This distribution is identical to the recommendation of the first edition of the Neighbourhood
Plan, even though that stemmed from different data, and should continue to be used as the
goal for new developments of open-market housing and not the ratios of Table 5.9 of the
AECOM HNA.

The table is shown diagrammatically in Figure 6.
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Preferred new home sizes, open market housing

34%

37%

® 1bedroom ® 2 bedrooms = 3 bedrooms

Figure 5. Preferred ratio of numbers of bedrooms for new Open Market Housing
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6 Affordable Housing Home Size Mix

For Affordable Housing provision, which applies to a specific sector of the population, the
latest Housing Register figures for the Neighbourhood Area are the best guide to the preferred
number of bedrooms. The AECOM HNA provides the data in their Table 5.11, from which the
following table is extracted.

Number of Numbe_r of.Housing_Register Percentage
bedrooms applications, April 2025

1 460 60%

2 164 21%

3 106 14%

4+ 40 5%

These figures are very similar to those used in the first edition of the Neighbourhood Plan (a
drop of 5 percentage points in 2-bedroom property demand balanced by smaller increases in
the other sizes). The Housing Register no longer distinguishes between 1-bedroom flats and
houses, so these two categories are now merged.

The content of the table is shown diagrammatically in Figure 5.

Preferred new home sizes, affordable housing

5o
14%
21% 60%
1 bedroom 2 bedrooms 3 bedrooms A+ bedrooms

Figure 6. Preferred ratio of numbers of bedrooms for new Affordable Housing
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7 Prioritising Affordable Housing

7.1 Affordable Homes Shortfall

AECOM’s HNA [4.5.14] estimates the need for Affordable Homes of all types is 68-69 per
year.

There are two main traditional routes to new Affordable Home delivery, via Exception Sites
and as part of a major development.

The potential for Exception Site development is addressed in Section 7.2 below.

In early 2025 Dorset Council issued a Bridport-Symondsbury Housing Projection which lists
all foreseen housing developments in the NP area. Whilst this projection may be subject to
future amendment it does provide a legitimate basis on which to generate a forecast of
Affordable Home delivery. Extracting the major developments (being 5 homes or more
homes) from this projection and assuming developments are sufficiently viable to deliver 35%
Affordable Homes, the potential delivery via major developments can be seen in Figure 7
below. It shows a severe potential shortfall of projected Affordable Home delivery (note that
these figures exclude Affordable Retirement Home need which is addressed in Section 7.3).

Location 24/25 25/26 26/27 27/28 28/29 29/30 30/31 31/32 32/33 33/34 34/35 35/36
Coneygar Lodge, Conygar Park 7

Rear of Assembly Rooms, Gundry Lane 5

BRID1: Vearse Farm (Hallam Land) 100 100 100 100 100 100 100 93

BRIDS: St Michaels Trading Estate 9 24 35 24

BRID1: Vearse Farm (SE - Crammond) 20 40 20

BRID1: Vearse Farm (Residual) 40

BRID1: Vearse Farm buildings 25 25
BRID3: Land east of Bredy Vets Centre 20 25 25

St Swithins Road, Bridport 12

Proton Garage, West Allington 7

Lilliput Buildings 9

Flood Lane 35 115

Bradfords Builders Merchants

St Andrews Trading Estate 40 40

Rope Walks Car Park, Bridport

Sidney Gale House Site

Church Hayes Farm 24
Land West of Coronation Road 28 20
Coach Station Square, Bridport 40
Total Mew Homes: 0 100 112 100 109 186 323 242 153 80 37 65 1507
Potential AHs as 35% of total: 0 35 39 35 38 65 113 85 54 28 13 23
5t. Michael's Trading Estate AHs 7 7
Chancery House AHs 8
Total Affordable Homes up to 2036: 0 35 47 35 45 72 113 85 54 28 13 23 549
Shortfall from AECOM HNA need of .59 -34 -22 -34 -24 3 44 16 -15 -41 -56 -46 -279

Figure 7. Forecast of Affordable Home delivery based on Dorset Council’s projection and
assuming developments are viable.

7.2 Exception Site development

AECOM’s June 2025 Site Assessment report did not yield any clear candidates for Exception
Sites, though some of the sites identified by them might be capable of being developed over
time. As development of Exception Sites is one avenue to achieving Affordable Housing
without it being tied to provision of open-market homes it is a topic of interest, and a note
should be included in the BANP Housing Section text to explain the situation.

13
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Exception site development and pursuing non-traditional opportunities that deliver Affordable
Homes, for example, via altruistic provision of land either privately or through Dorset Council,
would ameliorate Affordable Home demand and should be supported.

7.3 Forecast for older people’s homes need

(AECOM HNA Section 6 refers). AECOM estimate potential demand using two methods,
census-based using AECOM calculations in Table 6.3 and “Housing LIN” method in Table 6.4.

AECOM census-based calculations (“Table 6.3”)

Type Affordable Market Total
Housing with care 46 137 183
Adaptations, sheltered, or retirement living 41 184 226
Total 88 321 409

“Housing LIN” Based Estimate (“Table 6.4”)

Type Affordable Market Total
Housing with care 36 a7 83
Adaptations, sheltered, or retirement living 70 140 210
Total 106 187 293

Based on AECOM'’s forecast need, 88-106 home adaptations or new Affordable sheltered /
retirement living units are needed over the planning period. (Refer AECOM HNA Section 6.2
where home adaptations are addressed).

Similarly, 187-321 new open-market sheltered, or retirement living homes are needed. These
homes may be for purchase or rent and are thus not affordable for many local people, refer
Figure 1 above.

7.4 Prioritising competing needs

AECOM HNA [Para 6.2.19] invites consideration of how to address the potential need for older
people’s accommodation.
However, it may not be possible or appropriate to deliver this scale of new
accommodation. It is proportionally high in relation to the overall housing delivery in the

NA..., and therefore should not necessarily be prioritised to the exclusion of other groups,
such as those in need of Affordable Housing.

Para 1.4.10 also notes:

However, it may not be considered prudent to prioritise the potential demand from older
people to the exclusion of other groups, such as those in need of Affordable Housing,
young families and others, in order to maintain a balanced and vibrant community.

And AECOM state: [Paras 4.1.1 and 4.1.3]

Neighbourhood plans may include policies that influence the scale of Affordable Housing
provision, and the mix of different tenures and products provided through new housing
development.

14
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Local Plans typically include policies on Affordable Housing and whilst the
Neighbourhood Plan must conform with these policies, there is scope for Neighbourhood
Plan policies to adopt some local variety where this is supported by the evidence.

To address the risk that open-market retirement or sheltered home development (unaffordable
to most local people) will come at the expense of Affordable Housing development, and given
AECOM’s advice, a new NP policy is justified that gives higher priority to both general
Affordable Housing and Affordable Retirement / Sheltered Housing.

15
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8 Number of New Homes

While it is understood that national policies and targets ultimately influence local targets for
number of new homes (expressed through the Dorset Council Local Plan), an important
function of a Housing Needs Assessment is to evaluate whether the quantity of homes
scheduled to be provided within the Bridport Area matches the need of the NA community.
The real requirement for new homes in the NA is shaped by how the number of its residents
has changed and is expected to change in future.

The formation of new households within the Neighbourhood Area may well be being
suppressed due to the relative unaffordability of homes (Section 3 above). Basing housing
need on the changing number of households (rather than the number of people) in the NA is
therefore unreliable,

8.1 Number of Residents

ONS censuses for recent decades show an uneven growth in the number of residents from
which it is not possible to see an ongoing trend.

Census Year Number of Residents Per-decade Change
1991 12,843
2001 13,720 +6.8%
2011 14,627 +6.6%
2021 14,635 +0.1%

(Source: ONS Censuses. 2001; Table CS001. 2011; Table KS101EW. 2021; Table TS001.)

However, the latest currently available ONS forecast for West Dorset overall, released in
2020?, provides growth forecasts for every year up to 2043. For the period 2021 to 2036,
representing the last census and the end of the Plan period respectively, the change would
be 8.0% (representing an average annual uplift of 0.52%).

Taking the West Dorset forecast as applying equally to the Neighbourhood Area and based
upon the 14,635 residents recorded in the 2021 census, the population of the Neighbourhood
Area in 2036 would thus be 8% greater than in 2021, or 1,175 more people.

8.2 The Area’s Future Residents

As documented in Section 4 above, the average age of the Neighbourhood Area has risen
sharply, and in a way which if allowed to continue will result in an unbalanced and
unsustainable elderly community. Itis important to understand why and how this is happening,
to be able to manage or reverse the trend.

The ONS projection for West Dorset over the coming years can reasonably be taken as
representative of the Neighbourhood Area. They show the main factors which determine the
change in the number of residents, year by year, over the Plan period. It is revealing to look
at the numbers for the year at time of writing (2025) and also at the end of the Plan period
(2036).

1 2018-based subnational population projections, Table 5
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Factor

West Dorset

2025

2036

Housing Group

Neighbourhood Area

2025

2036

Natural change
(births minus deaths)

861 decrease

1251 decrease

121 decrease

175 decrease

of which, Births

689

683

96

96

of which, Deaths

1550

1934

217

271

Net migration
(in minus out)

1548 increase

1662 increase

217 increase

233 increase

of which, in-migration: 7737 8021 1083 1123
of which, out-migration: 6189 6359 866 890
Net annual . . . .
688 increase 411 increase 96 increase 58 increase

population change

The first thing to notice is that although well over twice as many people are predicted to die
than are born, still the population is forecast to rise though at a declining rate. The decrease
of the yearly rate is principally due to a substantial increase in death rate — a gloomy prognosis,
indicating an increasingly elderly population. This situation is obviously to be avoided.

Another prominent fact is the number of residents who leave every year, to be replaced by
new arrivals in larger numbers. The Neighbourhood Area must somehow absorb the
constantly swelling numbers and at the same time ensure that the community retains its
character and its vibrancy.

The key lies in ensuring as far as possible that future incoming residents are of a younger
generation than the retirees who make up a substantial cohort of today’s inward migrants. To
do this the Neighbourhood Area must provide jobs and, especially, housing which are
accessible to them.

8.3 Matching Supply to Need

Section 8.1 explained that, based on ONS forecast, there may be 1,175 more people in the
Neighbourhood Area by 2036 than at the 2021 census. Applying the 2021 norm to the number
of residents per household in the NA, which was 2.0 (14,635 residents in 7,186 households),
an increase of 1,175 residents would justify 588 more homes (39 per year on average, from
2021 to 2036).

This is of course a speculative figure and aside from the obvious uncertainty in the rate of
growth, which can only be a best estimate by the ONS, there are other important factors to
consider. In particular, is there a means of tailoring these new homes to the needs of existing
residents or to ensuring that as many as possible are suited to a wider spread of new residents
than wealthy retirees? In addressing this question, the following needs to be considered:

1. In 2025 Bridport Town Council declared a Housing Crisis, with the Dorset Council
Housing Register recording 770 eligible households (317 with existing NA connection,
the rest stating the NA as their preferring home). Even if all new homes built were to
be Affordable Housing it would not eliminate this list.

2. As explained in Section 5.2 above, within the NA over 600 young adults live in the
parental home. Many have no opportunity to move out due to the scarcity and cost of
suitable accommodation.
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3. Within the NA, the natural population change is negative; more people die than are
born, in fact, in 2023 there were three times as many (ONS, Bridport Area profile?).
Therefore, no increase in the number of open-market homes is really required, unless
it is to fulfil the wishes of incomers to the area.

As Dorset Council’'s 2025 “Bridport-Symondsbury Housing Projection” in Figure 7 above
shows, the number of new homes already expected to be allocated to the Neighbourhood
Area far exceeds the 588 justified by the projected increase in population, totalling 1,479 in
the Plan period. It may be that the Dorset Council Local Plan, still in development at the time
of writing, amends this figure — this uncertain situation is described in AECOM’s HNA Sec.2.5.
Whatever the outcome, it is not within the remit of a NP to overturn a Local Plan stipulation.

However, the NP may contain wording that the likely substantial over-supply of housing in the
NA should be considered when examining planning applications and ensuring (as far as
allowed) that these homes are suitable for the proven needs of the Neighbourhood Area by
adopting the mix of sizes spelt out in Sections 5 and 6 above and maximising the Affordable
Housing portion.

2 https://www.ons.gov.uk/visualisations/customprofiles/build/#E05015779
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Appendix: Geographical Areas

All of the new data presented within this HNA Supplement is from an area conforming exactly
to the NA unless otherwise stated.

The reference for the area covered by the NP is in the map in the AECOM HNA.
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When collecting new data in support of this HNA Supplement, it was found that several ONS
data sources allow localisation of data to the “Bridport Ward” area. This usefully maps exactly
onto the Neighbourhood Area, as shown in the following map:
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West Milton
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Figure 8. Area defined by ONS as “Bridport Ward”

When extracting data from many other ONS sources, the “Ward” option is not available, and
the area has to be constructed from “Output Areas”. 52 of these make up the NA as shown
below.
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Figure 9. Neighbourhood Area constructed from 52 ONS “Output Areas”.
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Mr. Justice Holgate:
Introduction

1. These two claims raise issues about the interpretation and application of the sequential
test in national policy on flood risk.

2. In AC-2023-LON-002327 Mead Realisations Limited (“Mead”) brings a challenge
under s.288 of the Town and Country Planning Act 1990 (“TCPA 1990”) to the decision
of the Inspector on behalf of the first defendant, the Secretary of State for Levelling Up,
Housing and Communities, dated 20 June 2023 dismissing its appeal against the refusal
by the second defendant, North Somerset Council (“NSC”), of an application for
planning permission for residential development of up to 75 dwellings at Lynchmead
Farm, Ebdon Road, Wick Street, Lawrence, Weston-Super-Mare (“the Lynchmead
decision”).

3. In AC-2023-LON-002481 Redrow Homes Limited (“Redrow”) brings a challenge
under s.288 to the decision of the Inspector on behalf of the same defendant dated 19
July 2023 dismissing its appeal against a deemed refusal by the second defendant,
Hertsmere Borough Council (“HBC”), of an application for planning permission for
residential developments of up to 310 units and land reserved for a primary school,
community facilities and a mobility hub on land at Little Bushey Lane, Bushey (“the
Bushey decision™).

Relevant Policies

4. The National Planning Policy Framework (“NPPF”) was first published by the
Secretary of State on 27 March 2012. These claims relate to the NPPF published on 20
July 2021, the version in force at the dates of the respective public inquiries and decision
letters.

5. Chapter 2 of the NPPF deals with “achieving sustainable development”. Paragraph 11c-
d sets out the presumption in favour of sustainable development (as analysed in
Monkhill Limited v Secretary of State for Housing, Communities and Local Government
[2020] PTSR 416; [2021] PTSR 1432 and Gladman Developments Limited v Secretary
of State for Communities, Housing and Local Government [2021] PTSR 1450). In the
present cases the local planning authorities were unable to demonstrate a 5-year supply
of deliverable housing sites within their respective areas and so the presumption in
favour of sustainable development, otherwise known as the “tilted balance”, was
engaged, unless disapplied by limb (i) or limb (ii) of paragraph 11d.

6. Under limb (i) the presumption is disapplied where inter alia the application of the
NPPF policies “that protect areas or assets of particular importance provides a clear
reason for refusing the development proposed”. Those policies include the policies
relating to “areas at risk of flooding or coastal change” (see footnote 7). Where flood
risk policy does not provide a clear reason for refusing permission, the tilted balance
applies unless any adverse impacts of granting permission would “significantly and
demonstrably outweigh the benefits, when assessed against the policies in this
Framework taken as a whole” (limb (ii)).
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10.

Chapter 14 of the NPPF deals with the challenges posed by climate change, flooding
and coastal change. Paragraphs 159 to 169 deal with flooding. The overall objectives
are set out in para. 159:

“Inappropriate development in areas at risk of flooding should
be avoided by directing development away from areas at highest
risk (whether existing or future). Where development is
necessary in such areas, the development should be made safe
for its lifetime without increasing flood risk elsewhere.”

Paragraphs 160 to 161 address the preparation of strategic policies and development
plans. Paragraph 161 provides:

“All plans should apply a sequential, risk-based approach to the
location of development — taking into account all sources of
flood risk and the current and future impacts of climate change
— so as to avoid, where possible, flood risk to people and
property. They should do this, and manage any residual risk, by:

a) Applying the sequential test and then, if necessary, the exception test as
set out below;

by .7

The submissions in these cases have focused on para. 162, which sets out the sequential
test:

“The aim of the sequential test is to steer new development to
areas with the lowest risk of flooding from any source.
Development should not be allocated or permitted if there are
reasonably available sites appropriate for the proposed
development in areas with a lower risk of flooding. The strategic
flood risk assessment will provide the basis for applying this test.
The sequential approach should be used in areas known to be at
risk now or in the future from any form of flooding.”

The sequential test applies not only to plan-making but also to development control
decisions. The words “from any form of flooding” refer not only to flooding from rivers
or the sea, but also surface water flooding.

If the sequential test is passed, that is there are no reasonably available sites appropriate
for the proposed development in areas with a lower risk of flooding, then it may be
necessary to apply the “exception test” in accordance with paras. 163 to 165:

“163. If it is not possible for development to be located in areas
with a lower risk of flooding (taking into account wider
sustainable development objectives), the exception test may
have to be applied. The need for the exception test will depend
on the potential vulnerability of the site and of the development
proposed, in line with the Flood Risk Vulnerability
Classification set out in Annex 3.
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11.

12.

13.

14.

15.

16.

164. The application of the exception test should be informed by
a strategic or site-specific flood risk assessment, depending on
whether it is being applied during plan production or at the
application stage. To pass the exception test it should be
demonstrated that:

a) the development would provide wider sustainability
benefits to the community that outweigh the flood risk; and

b) the development will be safe for its lifetime taking account
of the vulnerability of its users, without increasing flood risk
elsewhere, and, where possible, will reduce flood risk overall.

165. Both elements of the exception test should be satisfied for
development to be allocated or permitted.”

Annex 3 (referred to in para.163) classifies different types of land use, namely
“essential infrastructure” (e.g. infrastructure which has to be located in a flood risk
area), highly vulnerable (e.g. caravans and installations requiring hazardous substances
consent), more vulnerable (e.g. hospitals, care homes, residential development), less
vulnerable (shops, services, offices and industry) and water-compatible development.

Paragraph 164(a) allows the need for the development plus any sustainability benefits
to be balanced against flood risk.

Paragraph 167 requires that a development proposal should not increase flood risk
elsewhere. Applications should be supported by a site-specific flood risk assessment.
The Environment Agency is responsible for classifying land by reference to the annual
probability of flooding from a river or the sea. For zone 1 the probability is less than
0.1%, for zone 2 below 1% from rivers or below 0.5% from the sea, and for zone 3 1%
or above from rivers or 0.5% or above from the sea. A flood risk assessment is required
for all development in zones 2 or 3 and certain development in zone 1.

On 6 March 2014 the Secretary of State introduced a website containing Planning
Practice Guidance (“PPG”) which may be amended from time to time. The section on
flood risk was amended on 25 August 2022.

Development plans are prepared to determine the need for different types of
development and their distribution across the area of the plan. It is plain from para. 026
of the PPG that the need for development is a relevant consideration in plan-making.
That need should be reviewed where the sequential test is not satisfied.

The PPG describes how the sequential test should be applied in determining planning
applications. The test is applied to an area “defined by local circumstances relating to
the catchment area for the type of development proposed”, for example the catchment
area of a school. The need for a certain type of development (e.g. to sustain an existing
community) may limit the area of search for alternative sites to an area in flood zones
2 and 3 and so sites further afield may not be reasonable alternatives (PPG para. 027).
Nationally or regionally important infrastructure may involve an area of search beyond
the area of the local authority.
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17. The submissions in this case have largely focused on para. 028 of the PPG:
“What is a “reasonably available” site?

‘Reasonably available sites’ are those in a suitable location for
the type of development with a reasonable prospect that the site
is available to be developed at the point in time envisaged for the
development.

These could include a series of smaller sites and/or part of a
larger site if these would be capable of accommodating the
proposed development. Such lower-risk sites do not need to be
owned by the applicant to be considered ‘reasonably available’.

The absence of a S5-year land supply is not a relevant
consideration for the sequential test for individual applications.”

18. Ground 1 in Mead’s claim is concerned with the Inspector’s treatment of the
relationship between para. 162 of the NPPF, para. 028 of the PPG and policy “CS3:
Environmental impacts and flood risk assessment” of the North Somerset Core Strategy
2017.

19. What the Inspector referred to as the “first part” of CS3 reads as follows:

13

Development in zones 2 and 3 of the Environment Agency Flood
Map will only be permitted where it is demonstrated that it
complies with the sequential test set out in the National Planning
Policy Framework and associated technical guidance and, where
applicable, the Exception Test, unless it is:

e development of a category for which National Planning
Policy Framework and associated technical guidance
makes specific alternative provision; or

e development of the same or a similar character and scale
as that for which the site is allocated, subject to
demonstrating that it will be safe from flooding, without
increasing flood risk elsewhere, and, where possible, will
reduce flood risk overall.”

20. So the first part of Policy CS3 requires development in zones 2 or 3 to comply with the
sequential test in the NPPF and, where appropriate, the exception test. In DL 10 the
Inspector noted that the “technical guidance” had been withdrawn and so he did not
place any weight upon that document.!

! This was identified in 3.46 of the Core Strategy as the “Technical Guidance to the National Planning Policy
Framework” issued in March 2012 alongside the 2012 version of the NPPF. Para.l of the Guidance states that it
retained key elements of earlier national planning policy documents “as an interim measure pending a wider

6
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21. The remaining part of CS3 states:
“For the purposes of the Sequential Test:

1. The area of search for alternative sites will be North Somerset-
wide unless:

e It can be demonstrated with evidence that there is a
specific need within a specific area;

or

e The site is located within the settlement boundaries of
Weston (including the new development areas),
Clevedon, Nailsea and Portishead, where the area of
search will be limited to the town within which the site is
located.

Other Local Development Documents may define more specific
requirements.

2. A site is considered to be ‘reasonably available’ if all of the
following criteria are met:

e The site is within the agreed area of search.

e The site can accommodate the requirements of the
proposed development.

e The site is either:
a) owned by the applicant;
b) for sale at a fair market value; or

¢) is publicly-owned land that has been formally declared
to be surplus and available for purchase by private treaty.

Sites are excluded where they have a valid planning permission
for development of a similar character and scale and which is
likely to be implemented.”

22.  The Inspector referred to these paragraphs as the “first and second sections”. They are
said to be “for the purposes of the sequential test.” The first section states that generally
the area of search will be the whole of North Somerset’s area. That was common ground
in the Mead case (see DL 12). However, the policy also states that the area of search
may be based upon a different area in which there is shown to be a specific need. The
second section of CS3 states that a site is considered to be “reasonably available” if all

review of guidance to support planning policy.” The Government’s website states that this Guidance was
withdrawn on 7 March 2014, having been replaced by the PPG issued on the previous day.

7



THE HON. MR JUSTICE HOLGATE (1) Mead Realisations Ltd v SoS LUHC

Approved Judgment (2) Redrow Homes Ltd v SoS LUHC

23.

of the criteria set out are met. The argument in ground 1 of the Mead case focused on
this second section of CS3.

The claimant’s argument in the Redrow case does not rely upon any part of the statutory
development plan for Hertsmere. It appears that policy SADM 14 of the Site Allocations
and Development Management Policies Plan (adopted in November 2016) essentially
replicates policy in the NPPF. In the subsequent draft Hertsmere Local Plan, policy H10
allocated an area which included the Bushey appeal site, for up to 350 homes,
community facilities, local retail, flexible workspace, a primary school and public open
space. However, on 27 April 2022 HBC decided to withdraw that draft plan.

A summary of the decision letters

The Lynchmead decision

24.

25.

26.

27.

28.

29.

30.

Mead’s application was for an outline planning permission with all matters reserved
except access (DL 2).

The Inspector defined the main issue in the appeal as the effect on the development of
flood risk, in particular the sequential test (DL 6). The benefits of the scheme and
housing land supply were considered as part of the overall planning balance (DL 7).

The site lies within flood zone 3 with a “high probability” of flooding from the sea (DL
8).

The Inspector found at DL 12 to DL 22 that the proposal met the sequential test in the
second part of policy CS3 of the Core Strategy because (a) the area of search had been
borough-wide and (b) there were no alternative sites meeting the criteria for
“reasonable availability” set out in the “second section” of CS3.The Inspector decided
that two other sites owned by Mead were not reasonable alternatives because they could
only accommodate 70 or 74 dwellings rather than the 75 dwellings proposed for the
appeal site (DL 16), indicating his strict application of the criterion in CS3 that a site
should accommodate “the requirements of the proposed development.”

The Inspector dealt with national flood risk policy at DL 23 to 40. Here he concluded
that the sequential test in national policy was not met because there were reasonably
available sites for residential development appropriate for the proposal with a lower
flood risk than the appeal site. In reaching this conclusion he applied the NPPF read
together with the PPG.

The Inspector addressed the overall planning balance at DL 50 to 60. He treated the
provision of 75 dwellings as the most important benefit, given that the Council could
only demonstrate a supply of housing land of 3.5 years. The provision of 30% of the
housing as affordable dwellings was a significant benefit. There were also some
economic, bio-diversity and community benefits.

The Inspector said that set against the benefits of the proposal there was the harm that
would arise if the development were to be flooded. He dealt with flood risk at DL 55 to
56:
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31.

32.

“55. Set against those benefits is the harm that would arise if the
development were to flood. Evidence provided by the Council
indicates that tidal flood waters could be deep. Such flooding
would enter dwellings and surcharge drains. Standing water
would be likely to be present for some time before water levels
returned to normal. Such flooding would cause extensive
damage both to buildings and their contents, requiring
significant repair or replacement. There may also be adverse
health and environmental impacts. The risk of this harm
occurring weighs significantly against the proposal.

56. Irrespective of the degree of risk of flooding occurring or
measures that could be taken to make the development resilient
to flooding during its lifetime, the Framework is clear that
development should not be permitted if there are reasonably
available sites appropriate for the proposed development in areas
with a lower risk of flooding. I have found that there are such
sequentially preferable sites available. This weighs heavily
against the proposal.”

At DL 58 the Inspector found that national policy on flood risk provided a clear reason
for refusal and therefore disapplied the presumption in favour of sustainable
development (para. 11d(i) of the NPPF).

Accordingly, the Inspector struck a “non-tilted” balance. He decided that the benefits
of the proposal were outweighed by the failure to meet the sequential test and the
significant harm that would occur if the development were to be flooded (DL 59). In
those circumstances, the Inspector said that there was no need for the exception test to
be applied and he dismissed Mead’s appeal.

The Bushey decision

33.

34.

35.

36.

Redrow’s application was for an outline planning permission for up to 310 residential
units and land for a primary school, community facilities and mobility hub, with all
matters reserved other than access. The site comprised 18ha of fields used for grazing
by horses (DL 13).

The site lies in the Green Belt and therefore in policy terms the proposal was for
“inappropriate development”. The main issues were the effect of the proposed
development on the openness and purposes of the Green Belt and on the character and
appearance of the area, whether the location was suitable with regard to policies on
flood risk and whether any harm to the Green Belt and other harm was clearly
outweighed by very special circumstances. The only area of disagreement on flood risk
related to the application of the sequential test (DL 9 and DL 12).

It was common ground between Redrow and HBC that the site does not make an
important strategic contribution to the Green Belt (DL 33).

The Inspector assessed the effects of the proposal on the openness of the Green Belt at
DL 38 to DL 44. The proposal would significantly reduce spatial openness (DL 39 to
DL 40). There would be a significant and long-term localised effect on visual openness

9
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37.

38.

39.

40.

41.

42.

43.

(DL 41). There would be a significant reduction in visual openness for viewpoints
outside and within the site (DL 42 to DL 43). Overall there would be significant harm
to both the visual and spatial openness of the Green Belt (DL 44). There would be
respectively modest, very limited and no harm to the three purposes of this part of the
Green Belt (DL 45 to DL 52).

The proposed development would have a significant, harmful effect on the character
and appearance of the area (DL 53 to DL 66).

A “main river” and some other watercourses run through the site. There are two
reservoirs within respectively 350m and 1.5km of the site. Although much of the site
lies within flood zone 1, the course of the main river falls within zones 2 and 3 and 10%
of the overall site is affected by reservoir flood risk (DL 67 to DL 68). Parts of the site
are subject to varying degrees of surface water risk (DL 69). Although Redrow had
sought to locate built development within zone 1 for fluvial flood risk, the Inspector
said that it was necessary to consider all the development proposed and all sources of
flood risk affecting the site. Consequently, the sequential test had to be applied to the
whole site (DL 75).

The Inspector found that Redrow had taken a reasonable and pragmatic approach by
defining the area of search as the whole borough (DL 78 to DL 84).

The Inspector found that, on the evidence, there were 13 sites which potentially would
be reasonably available and it had not been shown that the proposed development could
not be located elsewhere on land at a lower risk of flooding. Accordingly, the proposal
did not satisfy the sequential test and conflicted with para. 162 of the NPPF. The
inspector gave very substantial weight to this factor (DL 85 to DL 100).

At DL 103 to DL 124 the Inspector assessed all the matters upon which Redrow relied
as very special circumstances for the purposes of Green Belt policy. HBC has a housing
supply of only 1.23 to 2.25 years and the shortfall in meeting the requirement for a 5-
year supply of housing land is between 2,104 and 2,875 dwellings. The Inspector
described this supply as “woeful” and symptomatic of a chronic failure by HBC to
deliver housing. The council is amongst the worst performing authorities on housing
land supply in the country (DL 109). The Inspector gave “very substantial weight” to
Redrow’s proposal to develop up to 310 residential units and the provision of 40%
affordable housing (DL 110 to DL 113).

But the Inspector concluded that the benefits of the proposal did not amount to very
special circumstances clearly outweighing the harm it would cause, including harm to
policy on flood risk (DL 126 to DL 130).

The presumption in favour of sustainable development was disapplied by the clear
reasons for refusal based on Green Belt and flood risk policies (para. 11d(i) of the
NPPF) (DL 131 to DL 132).

The issues

44,

There are a number of points of principle which are common to both claims, as well as
specific points in relation to the decision letters in each case. The parties helpfully

10
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45.

46.

47.

48.

agreed a list of issues. I summarise that list so as to reflect the way in which the oral
argument proceeded.

(1)

(if)

(iif)

(iv)

(1)

(i)

(iif)

(iv)
v)

In relation to both claims:

The claimants submit that on a true interpretation of para. 162 of the NPPF the
Inspector was required to consider whether there were alternative sites which
could accommodate the development in fact proposed in its various particulars,
including form, quantum and intended timescales for delivery, and not some
other hypothetical development. The claimants submit that in each decision
letter the Inspector failed to adhere to that interpretation;

The claimants submit that the PPG is incapable of imposing a more stringent set
of requirements than the NPPF. They say that in each case the Inspector wrongly
treated para. 028 as requiring a different approach to that required by para. 162
of the NPPF.

The claimants submit that, properly interpreted, para. 028 of the PPG provides
that to be sequentially preferable to the proposal, alternative sites must be
capable of accommodating identified needs for the type of development at issue.
They say that in each decision letter the Inspector failed to adhere to that
interpretation;

The claimants submit that need for the proposed development is relevant to the
application of the sequential test. They submit that the Inspector in each case
either wrongly excluded or disregarded that need.

In summary, Mr. Charles Banner KC submitted on behalf of Mead that:

PPG must be subservient to policy in the NPPF. It cannot alter or override the
NPPF;

PPG cannot be treated as a mandatory requirement, either in relation to the
application of tests or the identification of considerations which are or are not
material;

PPG may be an aid to the interpretation of the NPPF, but only where it
corresponds to a NPPF policy or falls within the four corners of that policy;

Considerable caution is required in interpreting PPG;

PPG is not a binding code.

In his reply Mr. Banner accepted that if either Inspector had treated the PPG as

elucidating the NPPF in “a non-binding manner,” that would not in itself be legally
objectionable. I did not understand Mr. Zack Simons (appearing for Redrow) to
disagree. But they submit that both Inspectors had erred by treating para. 028 of the
PPG as a binding code.

Mr. Simons adopted Mr. Banner’s overall analysis.
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49.

50.

51.

52.

53.

54.

It should be noted that there has been no challenge to the lawfulness of para. 028 of the
PPG.

Counsel treated the remarks of Dove J in R (Menston Action Group) v City of Bradford
Metropolitan District Council [2016] PTSR 466 at [41] as laying down a general
principle that PPG is subservient to the policy in the NPPF for which it provides practice
guidance. It cannot override the NPPF.

They submitted that PPG is not policy but guidance, relying on the following passage
from the judgment of Lieven J in Solo Retail Limited v Torridge District Council [2019]
EWHC 489 at [33]:

“In my view the NPPG has to be treated with considerable
caution when the Court is asked to find that there has been a
misinterpretation of planning policy set out therein, under para
18 of Tesco v Dundee. As is well known the NPPG is not
consulted upon, unlike the NPPF and Development Plan
policies. It is subject to no external scrutiny, again unlike the
NPPF, let alone a Development Plan. It can, and sometimes does,
change without any forewarning. The NPPG is not drafted for or
by lawyers, and there is no public system for checking for
inconsistencies or tensions between paragraphs. It is intended, as
its name suggests, to be guidance not policy and it must therefore
be considered by the Courts in that light. It will thus, in my view,
rarely be amenable to the type of legal analysis by the Courts
which the Supreme Court in Tesco v Dundee applied to the
Development Policy there in issue.”

Mr. Banner and Mr. Simons also said that the PPG must not be elevated into a binding
code which prescribes the steps required to be taken when determining a planning
application. The PPG is merely practice guidance which is only intended to support the
policies in the NPPF (R (White Waltham Airfield Limited) v Royal Borough of Windsor
and Maidenhead [2021] EWHC 3408 (Admin) at [78]-[79] and Bramley Solar Farm
Residents Group v Secretary of State for Levelling Up, Housing and Communities
[2023] EWHC 2842 (Admin) at [165] to [166], [174] and [177] to [180]).

By contrast, in R (Kinsey) v London Borough of Lewisham [2021] EWHC 1286
(Admin), a decision cited by both Mr. Banner and Mr. Hugh Flanagan (for the first
defendant), Lang J took a different approach to part of the PPG dealing with harm to
heritage assets. The judge quashed the decision to grant planning permission because
of a failure to identify the degree of harm to heritage assets within the “less than
substantial harm” category in accordance with the PPG. She decided that that part of
the PPG should not be treated with the “considerable caution” indicated in Solo Retail
at [53] and that if a decision-maker was going to depart from such national guidance,
he should give reasons for doing so (see [66], [73]-[74] and [88]-[89]). In effect, the
court treated that part of the PPG as policy.

The decisions cited in argument raise the question whether there is a sharp legal divide
between the NPPF and the PPG which treats the former as policy and the latter as not?

12
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The legal status of national planning policy

55.

56.

57.

38.

59.

60.

61.

It is necessary to go back to first principles. In R (Alconbury Developments Limited) v
Secretary of State for the Environment, Transport and the Regions [2003] 2 AC 295 at
[69] and [74], Lord Hoffman explained that development control does not involve
deciding between the rights or interests of particular persons. “It is the exercise of a
power delegated by the people as whole to decide what the public interest requires.”
That is a “policy decision.”

Lord Clyde added at [139] that “planning is a matter of the formation and application
of policy”. Planning and the development of land concerns the community as a whole,
not just the locality where the particular case arises, but wider social and economic
considerations which are properly subject to central supervision. By means of a central
authority, the Secretary of State, some degree of coherence and consistency in the
development of land can be achieved. National policy is part of the framework for
consistent, predictable and prompt decision-making [140]. Consistent with the
democratic principle, responsibility for that national policy lies with the Secretary of
State accountable to Parliament [ 141]. The formulation of national policy is an essential
element of securing coherent and consistent decision-making, but is subject to the
principle that the exercise of discretion must not be fettered [143].

In R (West Berkshire District Council) v Secretary of State for Communities and Local
Government [2016] 1 WLR 3923 the Court of Appeal reiterated the importance of the
Secretary of State’s democratic accountability for national policy. That applies not only
to the NPPF but also to written ministerial statements (“WMS”) and PPG [25].

In Hopkins Homes Limited v Secretary of State for Communities and Local Government
[2017] 1 WLR 1865 Lord Carnwath JSC clarified the legal source of the Secretary of
State’s power to make national policy at [19] to [21]. It is not a prerogative power.
Instead, it derives expressly or by implication from the planning legislation which gives
him overall responsibility for the oversight of the planning system. Inspectors
determining statutory appeals on behalf of the Secretary of State are required to exercise
their own judgment within the framework of national policy set by government.

However, Lord Carnwath added at [24] to [26] that the scope of the NPPF should not
be overstated. In the determination of planning applications it is no more than
“guidance” and as such, one of the “other material considerations” to which the
decision-maker must have regard (s.70(2) of the TCPA 1990). It does not displace the
primacy given by s.38(6) of the Planning and Compulsory Purchase Act 2004 to the
statutory development plan. The weight to be given to conflict or compliance with the
NPPF is a matter of judgment for the decision-maker, a decision with which the court
may only intervene on public law grounds (Gladman Developments Limited v Secretary
of State for Communities and Local Government [2021] PTSR 1450 at [33(3)]).

In my judgment, that analysis applies also to WMS and the PPG. Mr. Banner agreed.
In dealing with national policy, it is helpful to recall this general statement by the

Supreme Court in R (4) v Secretary of State for the Home Department [2021] 1 WLR
3931 about the role played by policies at [39]:
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62.

63.

64.

65.

“They constitute guidance issued as a matter of discretion by a
public authority to assist in the performance of public duties.
They are issued to promote practical objectives thought
appropriate by the public authority. They come in many forms
and may be more or less detailed and directive depending on
what a public authority is seeking to achieve by issuing one.
There is often no obligation in public law for an authority to
promulgate any policy ...”

I do not think that it is accurate or helpful to say that PPG is only guidance, as if to
suggest that it has a different legal, as opposed to policy, status from the NPPF, or that
fundamental legal principles on policy do not apply to both. In Hopkins Lord Carnwath
referred to the NPPF as “guidance”. Neither the NPPF nor the PPG has the force of
statute. Neither has a binding legal effect. The ability of the Secretary of State to adopt
either derives from the same legal source of power as the central planning authority.
The NPPF does not have some special legal status, the effect of which is to restrict the
ability of the Secretary of State to change such national policy (or the role of the courts
in interpreting any such change) to an amendment made to the NPPF itself.

PPG was introduced in 2014 following the “External Review of Government Planning
Practice Guidance” carried out by Lord Taylor of Goss Moor in December 2012,
following the introduction of the NPPF. The Review recommended the replacement of
the then hotchpotch of circulars, statements, guides and letters from the Department’s
Chief Planner by “formal Government Planning Practice Guidance” to support the
NPPF. “Formal planning guidance should be recognised as such through being clearly
identified, referenced, dated and accessible in one place as a coherent and
understandable suite” (p.7). A few examples help to illustrate how the NPPF and PPG
relate to each other in practice.

For many years the three legal tests for the validity of conditions attached to a planning
permission (Newbury District Council v Secretary of State for the Environment [1981]
AC 578) were elaborated by six policy tests contained in DoE circular 1/85 and then
11/95. As Lindblom LJ stated at [16] in R (Menston Action Group) v City of Bradford
Metropolitan District Council [2016] EWCA Civ 796 (a separate claim for judicial
review from that considered by Dove J), the policy in the now revoked Circular 11/95
is contained in both the NPPF and the PPG. Paragraph 57 of the current NPPF simply
lays down the six policy tests. The PPG explains the application of those tests. I do not
see why the PPG should not be treated as a statement of planning policy.

Where a proposed development would have an impact upon a heritage asset, paras. 201
to 202 of the current NPPF require a decision-maker to decide whether that
development would cause “substantial” or “less than substantial” harm to the
significance of that asset. The answer to that question determines which policy test is
to be applied. “Substantial” is not defined in the NPPF. Paragraph 018 of the section of
the PPG dealing with the historic environment states:

“In general terms, substantial harm is a high test, so it may not
arise in many cases. For example, in determining whether works
to a listed building constitute substantial harm, an important
consideration would be whether the adverse impact seriously
affects a key element of its special architectural or historic
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66.

67.

68.

69.

70.

interest. It is the degree of harm to the asset’s significance rather
than the scale of the development that is to be assessed. The harm
may arise from works to the asset or from development within
its setting.”

This passage sets out a general test or approach for applying the NPPF. The PPG is
planning policy which provides more specific guidance.

In City & Country Bramshill Limited v Secretary of State for Housing, Communities
and Local Government [2021] 1 WLR 5761 the Court of Appeal considered “public
benefits” which in paras. 201 to 202 of the NPPF are to be weighed against harm to a
heritage asset. Although the NPPF does not define the term, the PPG explains what may
qualify as a public benefit (para. 020) (see [75] to [77]). Again the PPG is operating
here as a policy.

The policies in the NPPF vary in style. Some, like Green Belt policy, are relatively
detailed and prescriptive (as policies). Other parts of the NPPF set a framework and the
PPG provides more specific or detailed policy guidance on, for example, conditions in
planning permissions, development affecting heritage assets and, as we shall see, the
sequential test for flood risk cases.

In Bushell v Secretary of State for the Environment [1981] AC 75 Lord Diplock stated
at p.98 that “policy” is a protean word covering a wide spectrum. At a national level it
may relate to matters of strategy or high policy, typically the subject of debate in
Parliament. But it can also cover technical matters, such as a decision to adopt a uniform
method for assessing the need for different road schemes in different parts of the
country competing for finite public resources. A statement that a particular technical
method or guidance should normally be followed in decision-making can properly be
described as policy. Indeed, such statements may be found in the policies of
development plans.

I do not accept that guidance for decision-making should or should not be treated as
policy according to whether it is the subject of prior consultation. Generally, the NPPF
and amendments to that document have been consulted upon. But that has not always
been the case. In R (Richborough Estates Limited) v Secretary of State [2018] PTSR
1168 Dove J referred to evidence of several substantial changes being made to the NPPF
without consultation. He rejected the contention that there is a legitimate expectation
that the making of changes to the NPPF must be subject to consultation [67] to [75].
On the other hand, there are examples of public consultation being carried out before
national policy (including NPPF) has been changed by WMS and PPG. West Berkshire
dealt with a major change to the policy requirement for housing development to provide
affordable housing by the introduction of an exemption for small sites through a WMS
and PPG. In March 2018 the Secretary of State consulted on draft amendments to the
NPPF alongside more detailed guidance set out in draft changes to the PPG.

As a matter of policy, PPG is intended to support the NPPF. Ordinarily, therefore, it is
to be expected that the interpretation and application of PPG will be compatible with
the NPPF. However, I see no legal justification for the suggestion that the Secretary of
State cannot adopt PPG which amends, or is inconsistent with, the NPPF. Mr. Banner
was unable to point to any legal principle by which the court could treat such a PPG as
unlawful. West Berkshire is one example of the Secretary of State introducing a new
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71.

national policy through WMS and PPG which amended, and was inconsistent with, the
pre-existing national policy as set out in the NPPF. In addition, Annex A to the
Department’s consultation in March 2018 on draft amendments to the 2012 NPPF
identified amendments to that document which had already been made through WMSs
(see also R (Stephenson) v Secretary of State for Housing, Communities and Local
Government [2019] PTSR 2209 at [18]).

Similarly, I am unimpressed by the claimants’ argument that PPG cannot be adopted
which is “restrictive” of policy in the NPPF. Where a policy in the NPPF is expressed
in very broad or open terms, more detailed guidance in the underlying PPG may be
rather more focused as to the approach to be taken. To describe that PPG as restrictive,
and therefore inappropriate, is likely to be one-sided and unhelpful. Additions to, or
changes in, policy may produce winners and losers. Parties affected by policy will have
different points of view. In West Berkshire the change of affordable housing policy was
favourable to the developers of small housing sites. For them it was not restrictive. But
many local planning authorities criticised the change as making it more difficult for
them to meet their local requirements for affordable housing. For them the change was
restrictive. This simply reflects the fact that planning policy has to address competing
interests and views in the overall public interest.

Legal principles on the interpretation and application of planning policy

72.

73.

74.

The interpretation of a planning policy is an objective question of law for the court to
determine, read in accordance with the language used and its proper context. But the
application of policy, properly interpreted, is a matter for the decision-maker, subject
only to review by the courts on Wednesbury principles. Many policies are framed in
language the application of which requires the exercise of judgment, which may only
be challenged if irrational or perverse (see Tesco Stores Limited v Dundee City Council
[2012] PTSR 983 at [18] to [20]). But a genuine issue about the interpretation of a
policy is logically a prior question to the application of that policy [21].

In Hopkins Lord Carnwath stated that the same principles apply both to national and
development plan policy [23]. He emphasised a point made by Lord Reed in 7esco at
[19], that some policies may be expressed in broader terms, so as not to require, or lend
themselves to, the same level of legal analysis as a more specific policy. It is necessary
for the courts to guard against over-legalisation of the planning process. Practitioners
must not elide the important distinction between issues of interpretation appropriate for
judicial analysis and issues of judgment in the application of policy [23] to [26].

R (Samuel Smith Old Brewery (Tadcaster) v North Yorkshire County Council [2020]
PTSR 221 illustrates the distinction. Lord Carnwath, giving the judgment of the
Supreme Court, referred to the warning given in Hopkins against the danger of “over-
legalisation” of the planning process. He noted the contrast between the “relatively
specific” policy considered in Tesco and policies expressed in much broader terms not
susceptible to the same level of legal analysis [21]. He held that “openness” in national
Green Belt policy is an example of the latter. The court interpreted the policy as far it
was necessary and possible to go. Openness is the counterpart of urban sprawl and
linked to the purposes of Green Belt policy. It is open-textured and a number of factors
are capable of being relevant when it is applied to the particular facts of a specific case.
Visual considerations may, not must, be taken into account. But whether they are taken
into account and, if so, how that is done, are matters of planning judgment for the
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75.

76.

77.

decision-maker. Openness is not limited to visual matters. It may include how built up
the Green Belt is at the time of the decision and how built up it would become if a
proposed development were to go ahead [22] to [26].

The decision of the Court of Appeal in Bramshill provides a further example of the
distinction drawn by the Supreme Court. The NPPF states that, in general, the
development of “isolated homes in the countryside” is to be avoided. This is a concept
of planning policy, not law. It is not defined in the NPPF and does not lend itself to
rigorous judicial analysis. As a broadly framed policy, its application depends upon the
facts of each case and requires the application of planning judgment in a wide variety
of circumstances. The court’s function, both in interpreting the policy and in reviewing
its application, is therefore limited [30]. The court decided that the policy refers to
remoteness from a settlement but not remoteness from other dwellings [31] to [33].
That was the reach of the court’s interpretive role for that policy. In that instance we
soon arrive at the decision-maker’s role to apply the policy using judgment.

In R (Asda Stores Limited) v Leeds City Council [2021] PTSR 1382 Sir Keith Lindblom
SPT stated at [35]:

“National planning policy is not the work of those who draft
statutes or contracts, and does not always attain perfection. The
language of policy is usually less precise, and interpretation
relies less on linguistic rigour. When called upon — as often it is
nowadays — to interpret a policy of the NPPF, the court should
not have to engage in a painstaking construction of the relevant
text. It will seek to draw from the words used the true, practical
meaning and effect of the policy in its context. Bearing in mind
that the purpose of planning policy is to achieve “reasonably
predictable decision-making, consistent with the aims of the
policy-maker”, it will look for an interpretation that is
“straightforward, without undue or elaborate exposition” (see R
(Mansell) v Tonbridge and Malling Borough Council [2019]
PTSR 1452 at para. 41). Often it will be entitled to say that the
policy simply means what it says, and that it is the job of the
decision-maker to apply it with realism and good sense in the
circumstances as they arise — which is what local planning
authorities are well used to doing when making the decisions
entrusted to them (see R (on the application of Corbett) v
Cornwall Council [2020] JPL 1277, paras. 65 and 66).”

I also bear in mind the following additional points made by Sir Keith Lindblom SPT in
R (Corbett) v Cornwall Council [2023] JPL 126:

“(2) In seeking to establish the meaning of a development plan
policy, the court must not allow itself to be drawn into the
exercise of construing and parsing the policy exhaustively.
Unduly complex or strict interpretations should be avoided. One
must remember that development plan policy is not an end in
itself but a means to the end of coherent and reasonably
predictable decision-making in the public interest, and the
product of the local planning authority's own work as author of
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78.

79.

80.

81.

the plan. Policies are often not rigid, but flexible enough to allow
for, and require, the exercise of planning judgment in the various
circumstances to which the policy in question applies. The court
should have in mind the underlying aims of the policy. Context,
as ever, is important (see Gladman Developments Ltd. v
Canterbury City Council [2019] EWCA Civ 699, at [22],
and Braintree District Council v Secretary of State for
Communities and Local Government [2018] EWCA Civ 610, at
[16],[17] and [39]).

(3) The words of a policy should be understood as they are
stated, rather than through gloss or substitution. The court must
consider the language of the policy itself, and avoid the seduction
of paraphrase. Often it will be entitled to say that the policy
means what it says and needs little exposition. As Lord Justice
Laws said in Persimmon Homes (Thames Valley) Ltd. v
Stevenage Borough Council [2005] EWCA Civ 1365 at [24],
albeit in the context of statutory interpretation, attempts to elicit
the exact meaning of a term can ‘founder on what may be called
the rock of substitution — that is, one would simply be offering
an alternative form of words which in its turn would call for

29

further elucidation’.

As the courts have often said, some policies simply mean what they say. The words
used may be incapable of, or not susceptible to, further elaboration. But where a court
is engaged in interpreting the words of a policy, it may have to decide whether a
particular consideration is or is not relevant to the application of that policy (see e.g.
Bramshill at [75] above). According to the language used and context, a policy may
require a decision-maker to take a consideration into account, not as a matter of law,
but as a matter of policy which, of course, is not binding.

In other cases a policy may be expressed so as to allow a decision-maker to take a
consideration into account. So a court may say that a factor is capable of being taken
into account by a planning authority. Whether the authority does so, and if so to what
extent, will involve its use of judgment, particularly where the policy is set out in broad
terms.

The interpretation of a policy is generally based upon the express language used, its
context and purpose. But when the court is looking at those matters it may decide that
a particular meaning is necessarily implicit in a policy (see e.g. the analysis by the
Supreme Court in the Tesco case of the sequential approach in retail policy generally,
set out in [94] below). But the court will be cautious about entertaining an argument of
this kind. Its role is to interpret, not make, policy. An implicit meaning would at least
have to be necessary, clear and consistent with the language used in the policy and
appropriate, having regard to the range of circumstances in which the policy may fall
to be applied.

Often, where a policy is silent on a subject, the court will not be able to arrive at an
implicit meaning. In Tewkesbury Borough Council v Secretary of State for Housing,
Communities and Local Government [2022] PTSR Dove J rejected the authority’s
argument that national policy required an oversupply of housing land in previous years
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82.

83.

84.

85.

in a district to be taken into account as part of a current assessment of that area’s land
supply for the next 5 years. At [43] he said:

“In the absence of any specific provision within the Framework
there is no text falling for interpretation, and it is not the task of
the court to seek to fill in gaps in the policy of the Framework. It
is far from uncommon for there to be gaps in the coverage of
relevant planning policies: they will seldom be able to be
designed to cover every conceivable situation which may arise
for consideration. Again, that is perhaps unsurprising given the
breadth of the potential scenarios which may arise in the context
of a planning application on any particular topic, especially
where it is a high level policy with a broad scope like the
Framework which is being considered. When it arises that there
is no policy covering the situation under consideration then it
calls for the exercise of planning judgment by the decision-
maker to make the necessary assessment of the issue to
determine the weight to be placed within the planning balance in
respect of it. In the absence of policy within the Framework on
the question of whether or not to take account of oversupply of
housing prior to the five-year period being assessed in the
calculation of the five-year housing land supply the question of
whether or not to do so will be a matter of planning judgment for
the decision-maker, bearing in mind the particular circumstances
of the case being considered.”

Dove J considered whether PPG filled the “gap”, or silence, in the NPPF, but concluded
that the PPG did not assist in that instance [44]. It followed that it was a matter of
judgment for the decision-maker as to whether to take a previous oversupply of housing
into account when dealing with the 5 year land supply issue and, if so, how ([44]-[47]).

In Braintree District Council v Secretary of State for Communities and Local
Government [2018] 2 P & CR 9 Lindblom LJ said obiter at [36] that he doubted that it
would be right to exclude guidance in PPG as a possible aid to understanding the policy
to which it corresponds in the NPPF. But it was held that in that case the relevant policy
in the NPPF was clear and there was no need to refer to other statements of policy,
whether in the NPPF or elsewhere.

In R (Bent) v Cambridgeshire County Council [2018] PTSR 70 Mr. David Elvin QC
sitting as a Deputy High Court judge stated that the general principles on the
interpretation and application of planning policy apply also to PPG (see [36] to [37]). I
agree. But I would add that parts of the PPG contain practical guidance or statements
of good practice which depend upon the application of judgment by the decision-maker
and may not be not susceptible to judicial interpretation.

In Hopkins Lord Carnwath said that the courts should respect the expertise of planning
inspectors and start with the presumption that they will have understood the policy
framework correctly. Their position is analogous to that of expert tribunals and so the
courts should avoid undue intervention in policy judgments within their areas of
specialist competence [26].
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86. Similarly, Sir Geoffrey Vos C (as he then was) stated in R (Mansell) v Tonbridge and

87.

88.

&9.

90.

91.

92.

Malling Borough Council [2019] PTSR 1452 that the courts should give local authority
planning committees advised by their officers the space to exercise their own planning
judgment (see [62]-[64]).

I should mention that the passages cited by the parties from Solo Retail, White Waltham,
Bramley and Menston do not help to resolve the grounds of challenge in this case. It is
necessary to read those passages in the context of what the issues were in those cases
and what was really decided by the court, as well as wider legal principles on planning
policy, its interpretation and application summarised above.

In Solo Retail the claimant unsuccessfully relied upon guidance in PPG on retail impact
analysis to argue that full impact analysis should have been carried out for a small
amount of convenience floorspace in a proposal for a comparison goods store. As
Lieven J said at [30] that was really an argument about the application of policy, not its
interpretation. The PPG did not set out mandatory requirements [12], [30] and [34] to
[35].

In White Waltham Lang J rejected the challenge under ground 1 to the adequacy of the
noise assessment which had been carried out, including the impact on occupants of the
proposed dwellings of the existing airfield and its permitted use [56] and [60] to [66].
In those circumstances, the claimant’s reliance under ground 2 upon PPG guidance
added nothing of substance [77].

In Bramley Lang J decided that the relevant part of the PPG on the use of agricultural
land for solar farms did not mandate that a sequential search be made for alternative
sites with a poorer land quality. The PPG did not create a binding code [177] to [180].

In Menston the claimant relied upon a passage in the PPG to argue that national policy
required an authority determining a planning application to assess not only whether the
development would be in an area at risk of flooding, or whether existing flood risk
would be exacerbated, but also whether the proposal took the opportunity to reduce
existing flood risk [36]. Dove J decided that the 2012 NPPF laid down that requirement
for plan-making but not for development control [40]. I agree with the second reason
given by Dove J in [41] for rejecting the claimant’s complaint that the local authority
had failed to address opportunities for improvement of flood risk. On a fair reading, the
passage in the PPG (cited at [22]) did not seek to contradict the difference in approach
set out by the NPPF for plan-making and development control [41].

The PPG referred inter alia to the designing of off-site works “to protect and support
development in ways that benefit the area more generally”. In my judgment, works of
that nature would generally not have a sufficient connection with a proposed
development to be a material consideration in deciding whether it should receive
planning permission (R (Wright) v Forest of Dean District Council [2019] 1 WLR 6562;
DB Symmetry Limited v Swindon Borough Council [2023] 1 WLR 198). Given that
planning policy should if possible be read compatibly with principles of planning law,
the PPG did not purport to give guidance on development control, contrary to the
submission of the claimant in Menston. Accordingly, this was an example of PPG which
was not an aid to the interpretation of NPPF policy for dealing with planning
applications. It illustrates the need for care and caution in the use of such material.
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The interpretation of the sequential test in the NPPF and the PPG.

93.

94.

I return to the Tesco case. The Supreme Court had to resolve an issue about the meaning
of the sequential approach to the location of new retail development and other town
centre uses. The policy preference was for new development to be located on “suitable
sites” first in town centres, followed by edge of centre locations and, only then, in out
of centre locations accessible by a choice of means of transport. The issue before the
House of Lords was whether “suitable” meant suitable for meeting identified
deficiencies in retail provision in the area, or suitable for the development proposed by
the party applying for planning permission [13]. The court decided that the latter was
the correct meaning. But that was based not only on the sequence of preferences, but
also additional text which referred to meeting the requirements of developers and
retailers and the scope for accommodating the proposed development. There was
nothing in the policy to support the alternative construction that suitability for the
purposes of the sequential test was limited to meeting deficiencies in the retail provision
of an area [27].

However, the Supreme Court added that suitability for the proposed development was
qualified by a specific policy requirement for “flexibility and realism” from retailers,
developers and planning authorities [28]:

“.... The need for flexibility and realism reflects an inbuilt
difficulty about the sequential approach. On the one hand, the
policy could be defeated by developers’ and retailers’ taking an
inflexible approach to their requirements. On the other hand, as
Sedley J remarked in R v Teesside Development Corporation, Ex
p William Morrison Supermarket plc [1998] JPL 23, 43, to refuse
an out-of-centre planning consent on the ground that an
admittedly smaller site is available within the town centre may
be to take an entirely inappropriate business decision on behalf
of the developer. The guidance seeks to address this problem. It
advises that developers and retailers should have regard to the
circumstances of the particular town centre when preparing their
proposals, as regards the format, design and scale of the
development. As part of such an approach, they are expected to
consider the scope for accommodating the proposed
development in a different built form, and where appropriate
adjusting or sub-dividing large proposals, in order that their scale
may fit better with existing development in the town centre. The
guidance also advises that planning authorities should be
responsive to the needs of retailers. Where development
proposals in out-of-centre locations fall outside the development
plan framework, developers are expected to demonstrate that
town centre and edge-of-centre options have been thoroughly
assessed. That advice is not repeated in the structure plan or the
local plan, but the same approach must be implicit: otherwise,
the policies would in practice be inoperable.” (emphasis added)

The need for flexibility and realism was necessarily implicit in those policies which did
not refer expressly to those requirements.
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Turning to retail policy in the NPPF, in R (Aldergate Properties Limited) v Mansfield
District Council [2016] EWHC 1670 (Admin) Ouseley J decided that “suitable” and
“available” referred to the broad type of development proposed in a planning
application by approximate size, type of retailing and range of goods, incorporating
flexibility, but excluding the corporate attributes of an individual retailer [35] to [38].

Where flood risk is in issue, para.162 of the NPPF sets out the sequential preference as
follows:

13

. reasonably available sites appropriate for the proposed
development in areas with a lower risk of flooding.”

This is a broad, open-textured policy. There is no additional language indicating how
the issue of “appropriateness” should be approached or assessed. There is nothing to
suggest that the object is restricted to meeting the requirements of the developer or
applicant for planning permission, or of his particular proposal on the application site
he has selected. On the face of it, the question of appropriateness is left open as a matter
of judgment for the decision-maker.

This takes us back to the “inbuilt difficulty” of a sequential approach referred to in
Tesco at [28]. The policy to steer new development to areas with the lowest risk of
flooding would be defeated if any examination of alternative sites is restricted by
inflexible requirements set by developers. But a broad, non-specific approach by
planning authorities to sequential assessments which generally disregards development
requirements could lead to inappropriate business decisions being imposed on
developers or the market. There is a need for realism and flexibility on all sides.

It is not difficult to see why para. 162 of the NPPF has been expressed so broadly as
compared, for example, with the retail policies considered in the Tesco case. Paragraph
162 applies to all types of development. Some development may be of a specialised or
highly specific nature with particular or intrinsic requirements as to the site, form and
scale of development, access, and catchment. Examples could include a power station,
transport infrastructure, a school or waste disposal facilities. Other forms of
development, such as residential, may have no, or fewer, specific requirements for the
purposes of a sequential assessment.

There is nothing in the language of the NPPF which could justify the court adopting the
highly specific interpretation contended for by the claimants, namely alternative sites
which could accommodate the development in fact proposed in its various particulars,
including form, quantum (both as to site area and amount of development) and intended
timescales for delivery. That interpretation would tend to exclude any consideration of
other planning considerations which could be considered to affect appropriateness. It
would render the sequential test ineffective.

It is common ground that when a development plan is being prepared, the sequential
test is applied in the context of policies aimed at meeting the housing, employment and
other development needs of the local authority’s area, or other relevant “catchment”
(see also para. 026 of the PPG). Paragraph 166 of the NPPF states that where an
application is made for development on a site allocated in a development plan which
satisfied the sequential test, that test does not have to be applied again. Where in other
cases a sequential test is being carried out for the first time in relation to an application
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site, I see no logical reason why the issue of need should be treated as wholly irrelevant
to that assessment as Mr. Flanagan suggested. In addition, para. 027 of the PPG suggests
that the relevant catchment area or area of search for some types of development will
be affected by need considerations. On that basis, I do not see why all/ considerations
of need must be excluded when considering the “appropriateness” of alternatives.

A developer may put forward a case that the specific type of development he proposes
is necessary in planning terms and/or meets a market demand. It then becomes a matter
of judgment for the decision-maker to assess the merits of that case and to decide
whether it justifies carrying out the sequential assessment for that specific type or for
some other, perhaps broader, description of development. Paragraph 162 of the NPPF
does not exclude either approach, but leaves to the decision-maker the selection of the
approach to be taken. For example, a decision-maker may consider in the circumstances
of a particular case that more weight should be given to the objective of steering
development towards areas with a lower flood risk.

A need and/or market demand case could be based on a range of factors, such as
location, the mix of land uses proposed and any interdependence between them, the size
of the site needed, the scale of the development, density and so on. But the decision-
maker may also assess whether flexibility has been appropriately considered by the
developer and by the local planning authority.

So far, I have been dealing with an applicant’s case on a specific need for the type of
development proposed. Depending on the merits of the case put forward, this may be
relevant to deciding the appropriate area of search and whether other sites in lower flood
risk zones have characteristics making them “appropriate” alternatives.

By contrast, I do not consider that a general need for a type of land use across the local
authority’s area, e.g. for housing or employment, or a shortfall in a 5 year supply of
housing land, is relevant when deciding whether other sites are sequentially preferable
and reasonably available alternatives. That general need or shortfall does not help a
decision-maker to determine whether a particular site (with its relevant characteristics)
qualifies as an “appropriate” alternative to the site selected by the applicant for his
proposed development. General need may influence the scope of an area of search, but
that is a different issue in a sequential assessment.

Paragraph 162 of the NPPF also stipulates that an alternative site be “reasonably
available” for the proposed development. That raises issues of judgment for the
decision-maker as regards ownership, or the ability to become an owner, so that the site
may be developed. “Reasonably available” also has a temporal dimension. The start
date and duration of the proposed development may be relevant considerations. But
para. 162 of the NPPF does not require the that the availability of an alternative site
should always align closely with the trajectory for the developer’s proposal. Here again,
flexibility on all sides is a relevant consideration, together with any material aspects of
need and/or market demand.

To summarise, I have rejected the claimants’ highly prescriptive interpretation of para.
162 of the NPPF. Instead, applying the approach in Tesco at [28] and on a
straightforward reading of the NPPF, I have identified factors which are capable of
being relevant considerations which a decision-maker may assess as a matter of
judgment.
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PPG performs the legitimate role of elucidating the open-textured policy in the NPPF.
The PPG describes “reasonably available sites” as sites “in a suitable location for the
type of development with a reasonable prospect that the site is available to be developed
at the point in time envisaged for the development.” The PPG provides for issues as to
suitability of location, development type, and temporal availability to be assessed by
the decision-maker as a matter of judgment in accordance with the principles set out
above. In this context, the PPG correctly states that “lower-risk sites” do not need to be
owned by the applicant to be considered “reasonably available.” That is consistent with
the need for flexibility on all sides.

The PPG also states that reasonably available sites may include “a series of smaller sites
and/or part of a larger site if these would be capable of accommodating the proposed
development.” Whether such an arrangement is so capable depends on the judgments
to be made by the decision-maker on such matters as the type and size of development,
location, ownership issues, timing and flexibility. Taking into account his assessment
of any case advanced by the developer on need and/or market demand, the decision-
maker may consider smaller sites (or disaggregation) if appropriate for accommodating
the proposed development.

I note that the PPG refers to a “series of smaller sites.” The word “series” connotes a
relationship between sites appropriate for accommodating the type of development
which the decision-maker judges should form the basis for the sequential assessment.
This addresses the concern that a proposal should not automatically fail the sequential
test because of the availability of multiple, disconnected sites across a local authority’s
area. The issue is whether they have a relationship which makes them suitable in
combination to accommodate any need or demand to which the decision-maker decides
to attach weight.

Lastly, para. 028 of the PPG states that the absence of a 5-year supply of housing land
is not relevant to the application of the sequential test to individual proposals. That is
consistent with the analysis in [105] above on how general need sits in relation to para.
162 of the NPPF. Such broader issues of need fall to be considered as part of the overall
planning balance, in which flood risk considerations will be one component, rather than
the sequential test.

I have addressed the interpretation of both para. 162 of the NPPF and para. 028 of the
PPG, in so far as that falls within the court’s remit, matters of judgment which are for
the decision-maker and the broad division between those two areas. The interpretation
I have adopted does not involve treating either the NPPF or the PPG as a “binding
code.” That would be impermissible. For the reasons I have given, the NPPF and the
PPG can and should be read together harmoniously.

Paragraph 028 of the PPG is a proper aid to clarifying and understanding the meaning
of the NPPF. Mr. Banner accepts that the PPG may perform that role so long as it is not
treated as a binding code. However, that submission is a potential source of confusion
which needs to be avoided.

In West Berkshire the Court of Appeal held that a policy-maker is entitled to express
his policy in unqualified terms. In order for a policy to be lawful, there is no requirement
for it to use the word “normally”, or to allow explicitly for the making of exceptions,
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or to prevent the fettering of discretion in some other way. This principle holds good
even where a policy is expressed in mandatory terms (see [21] and [25]). The principle
applies to both the NPPF and the PPG.

The interpretation of para. 162 of the NPPF, read together with para. 028 of the PPG,
is an objective question of law for the court, not for the judgment of a decision-maker.
Although the process of interpretation does not need to allow for exceptionality or
discretion, that does not involve treating either policy as binding. Once the court has
reached its conclusions on interpretation, it is the application of those policies which
must not involve a fettering of discretion by treating them as binding. We are back to
the fundamental distinction between interpretation and application of policy. The two
must not be elided or confused.

Having dealt with these points of principle I turn to deal with the remaining criticisms
of the two decision letters.

The challenge to the Lynchmead Farm decision

Ground 2

117.

118.

119.

120.

It is convenient to begin with ground 2. This relates to three aspects of appropriateness:
timing, type of development, and size of sites and disaggregation.

With regard to timing, the appellant’s expert gave evidence that, subject to the grant of
permission, it was anticipated that development could begin on the appeal site in early
2025 and be completed within about 2 years. In his closing submissions to the Inspector,
Mr. Banner said the uncontested evidence was that the two sites already in the
ownership of the appellant (ST17 and ST34) were not “available to be developed at the
point in time envisaged for the development” because existing infrastructure on site
belonging to either National Grid or Western Power needed to be moved. But the court
was not shown anything in Mead’s submissions or evidence indicating what would have
to be done to that infrastructure or the timescale involved (including why that could not
be achieved in the period of about 2 years before the anticipated start of development).

At DL 30 the Inspector accepted that the start date of early 2025 was “not unreasonable”
although a possibly “optimistic estimate.” Nonetheless he proceeded on the basis that
an alternative would need to be “available” by that time.

Mr. Banner criticises the paragraph which follows:

“31. However, ‘available to be developed’ means just that. It
does not mean that development of an alternative site would have
to follow the same timescale envisaged for the appeal scheme. It
is sufficient that there is a positive indication that the land is
available to be developed. The start date for development and the
rate of build out may be affected by many site-specific factors,
such as the need to relocate infrastructure or undertake hydraulic
testing, but that does not alter the fact that the land would be
available to be developed.”
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alternative site did not have to follow the same timescale as was envisaged for the
appeal proposal. He recognised that the start date and build-out rates can be affected by
many site-specific factors, including the need to relocate infrastructure, but that does
not mean that an alternative is not “available to be developed.” Comparison of
availability between two sites involves matters of degree. It does not require precise
alignment. This is a matter of judgment for the Inspector. On the material shown to the
court it is impossible to say that his judgment was irrational.

With regard to the type of development proposed on the appeal site, the Inspector said
this at DL 29:

“29. The first relates to the meaning of the phrase ‘type of
development’. I consider that this means any site that is capable
of accommodating residential development, the ‘type’ of
development being ‘residential’. Although the appellant may
anticipate the appeal proposal to consist of lower density
suburban houses, the application has been made in outline with
all matters other than access reserved. The only constraint on the
type of development proposed is that contained in the
description, which is for ‘...a residential development of up to
75 dwellings...’. I have also had regard to the general approach
to planning for residential development in the district, where
spatial policies do not constrain the types of dwellings within
allocated or windfall sites. Even where some sites require
developments to be of a higher density, they would still have the
effect of providing residential dwellings on sites with a lower
risk of flooding than the appeal site and would therefore achieve
the purpose of the sequential test.”

Mr. Banner criticises the Inspector’s decision to treat the proposal as being for
residential development in general rather than lower density suburban housing. But this
is an issue going to the application of policy, not interpretation and therefore a matter
for the Inspector’s judgment. On the material before the court, the claimant has come
nowhere near demonstrating irrationality and so the criticism must be rejected.

I would add that at DL 38 the Inspector did consider in the alternative the claimant’s
approach to describing the type of development:

“38. Even if a more restrictive definition of the type of
development were to be used, taken to mean residential
development of a suburban nature, and the availability of sites
for development was taken to be now, in the sense that they
either have extant planning permission (or a resolution to grant)
for residential development or are allocated for residential
development in the current development plan with delivery
expected at least in part by 2025, then there are still many
alternative sites that would meet the Framework definition of
reasonably available!!.”
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Inspector in the final sentence was site ST17 (see footnote 11) where infrastructure
would need to be relocated. But I have already rejected the criticism made of the
Inspector’s handling of timing, which included this infrastructure issue ([118] to [121]
above).

The complaint about the Inspector’s treatment of type of development is also linked to
the size of site or disaggregation point. Under ground 2 the claimant argued that the
PPG was inconsistent with the NPPF on this subject. I have rejected that argument.

Ground 5

127.

128.

129.

130.

131.

Under ground 5 the claimant criticised the Inspector’s construction of para. 028 of the
PPG because in DL 33 he decided that need was not a relevant factor in the application
of the sequential test:

“The appellant also suggests that housing need is a relevant
consideration in the sequential test. I disagree. I can see no
reason for interpreting the Framework in that way. I consider that
for individual applications ‘the proposed development’ means
that sought, not the housing needs of the district. ...”

I do not see any legal error in DL 33 as far as that paragraph goes. For the reasons set
out in [105] above, neither the general housing needs of a district or a shortfall in
meeting those needs, addresses the issue posed by the sequential test, namely whether
an alternative site has qualities making it appropriate and available for the proposed
development. But that leaves the question whether Mead advanced any specific case on
need for a type of development described as 75 lower density, suburban houses over
the timescale envisaged for the appeal site? If so, did the Inspector fail to address that
case? Did he consider how smaller sites could form a “series” addressing that need?

In his closing submissions to the Inspector, Mr. Banner made a number of points on the
interpretation of policy and then said this at para. 34:

“These considerations ... lead to the conclusion that the key
question for the sequential test is whether sequentially preferable
alternative sites can accommodate the area’s needs for this type
of development by the point in time envisaged for the
development.”

Mr. Banner asserted that Mead’s evidence before the Inspector covered quantitative and
qualitative aspects of that need. But no such material has been shown to the court to
establish that the subject of need was addressed beyond the passage quoted in [129]
above. The court gave the claimant an opportunity to produce any such material to Mr.
Flanagan for discussion and hopefully agreement. Mr. Flanagan informed the court
after the hearing was concluded that the material he had been shown did not take the
matter any further. There was no specific case put quantitatively, or even qualitatively,
on a need for low density suburban family housing. That has not been contradicted.

In these circumstances, Mead cannot possibly criticise the Inspector for the way in
which he dealt with the type of development proposed and his conclusion that need was
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irrelevant to the application of the sequential test, at least on the evidence placed before
him. The Inspector correctly dealt with the proposal’s contribution to meeting general
housing need in DL 51 as part of the overall planning balance.

132. I have already addressed the other aspects of ground 5 relating to the interpretation of
the PPG.
Ground 1
133.  Ground 1 is concerned with the relationship between para. 162 of the NPPF, para. 028
of the PPG and policy CS3 of the Core Strategy. In DL 23 the Inspector said that the
second section of policy CS3 (setting out criteria for determining whether a site is
reasonably available) was now inconsistent with the NPPF because of the clarification
of para. 162 of that policy by para. 028 of the PPG. He noted that there had been no
material change to the text of the NPPF itself from the version current when the Core
Strategy was examined and adopted.
134. In DL 24 to DL 26 the Inspector identified the respects in which policy CS3 differed
from the clarification of national policy by the PPG:
“24. In the PPG, reasonably available sites are defined as those
in a suitable location for the type of development with a
reasonable prospect that the site is available to be developed at
the point in time envisaged for the development.
25. The PPG says that these could include a series of smaller
sites and/or part of a larger site if these would be capable of
accommodating the proposed development. There is nothing in
the PPG that requires smaller sites to be adjacent to one another,
as suggested by the appellant. A series of separate small
residential sites would still provide suitable alternative land for
equivalent development at a lower risk of flooding.
26. The PPG also says that such lower-risk sites do not need to
be owned by the applicant to be considered reasonably available.
Reasonably available sites can include ones that have been
identified by the planning authority in site allocations or land
availability assessments. There are no exclusions in the PPG
relating to sites with planning permission or that publicly owned
land must be formally declared to be surplus.”
135.  In DL 27 the Inspector said:

“Paragraph 219 of the Framework states that due weight should
be given to development plan policies, according to their degree
of consistency with the Framework. In this case, because of the
inconsistency between the documents as to what is meant by
reasonably available, I give lesser weight to the second section
of Policy CS3 than I do to the newer and more up to date
Framework as interpreted by the PPG.”
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policy CS3:

“41. The first part of Policy CS3 requires that development will
only be permitted where it is demonstrated that it complies with
the sequential test set out in the Framework. As [ have concluded
that the Framework’s sequential test would not be complied
with, it follows that the proposed development is in conflict with
the first part of Policy CS3. Other than for the definition of the
area of search being North Somerset-wide, I consider the
remainder of the second part of Policy CS3 to be out-of-date
because it is inconsistent with the Framework. I therefore
conclude that the proposed development conflicts with Policy
CS3 overall. As Policy CS3 was agreed as being the most
important policy in determining this appeal, I conclude that the
proposal also conflicts with the development plan when taken as
a whole.”

In summary, Mr. Banner submitted in his skeleton that:

(1)

(ii)

(iif)

(iv)

v)

(vi)

The Inspector accepted that the appeal proposal accorded with policy CS3 of the
Core Strategy;

Policy CS3 must have been found “sound” by the independent Inspector who
conducted the examination of the Core Strategy, which would have necessitated
a conclusion that CS3 (specifically the criteria in the second section of CS3) was
consistent with national policy;

There is no material difference between the 2012 version of the NPPF current
when the Core Strategy was adopted and the relevant parts of the 2021 NPPF, a
point accepted by the Inspector in DL 23;

At DL 41 the Inspector concluded that (a) because the proposal conflicted with
the current NPPF, it also conflicted with the first part of policy CS3 (see [19]
above) and (b) the second section of CS3 (with which the proposal complied —
see [27] above) was out of date because it is inconsistent with the current NPPF.
On that basis the Inspector concluded that the proposal conflicted with CS3
overall and, because CS3 was the most important policy in the Core Strategy for
determining the appeal, with the development plan taken as whole;

The Inspector’s conclusions in (iv) above depended upon his reliance upon
para.028 as affecting the interpretation of the current NPPF:

The Inspector erred in law because his reasoning involved treating para.028 of
the PPG as having changed the objective meaning of the NPPF and of the Core
Strategy.

As to point (1), the key issue resolved by the Inspector was the application of the criteria
in the second section of policy CS3. In DL 14 to DL 22 he found that there were no
alternative sites available satisfying those criteria (see [21] and [27] above). It was just
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those criteria which he found to be inconsistent with the NPPF (in DL 23 to DL 27 and
DL 41).

139.  As stated point (ii) is incorrect,” but it is not essential to Mead’s argument. In his oral
submissions Mr Banner also relied upon the fact that the first part of policy CS3 requires
compliance with the sequential test in the NPPF, implying that the criteria in the second
section of CS3 were considered to be consistent with the NPPF when the Core Strategy
was adopted in 2017.

140. The main thrust of Mr. Banner’s argument lies in points (v) and (vi). Point (v) is not
controversial.

141. I see no possible legal error in the Inspector’s conclusion that the proposal conflicted
with the first part of policy CS3 because it conflicted with the sequential test in the
NPPF read together with the PPG. It was not suggested by Mead that policy CS3 should
be interpreted as referring solely to the 2012 version of the NPPF and ignoring any
alterations to that document. So if the NPPF had been amended by including the text
contained in para.028 of the PPG, Mead could have no legal complaint. I have explained
that there is no legal principle which prevents national policy in the NPPF being altered
by a WMS and/or PPG. In any event, para.028 of the PGG is consistent with the open-
textured language of para.162 of the NPPF properly understood. The former has merely
clarified the latter. The Inspector correctly treated the PPG as having elucidated the
NPPF.

142.  For essentially the same reasons, the Inspector did not commit any error of law when
he concluded that the criteria in the second section of policy CS3 are out of date because
they are inconsistent with the NPPF read together with the PPG (DL 23 to DL 27 and
DL 41).

143.  Mr. Banner submits that the Inspector erred because in treating the PPG as interpreting
the NPPF (or defining “reasonably available” sites) he was applying the PPG as a
“binding code.” I have already explained why that argument is unsustainable (see [114]
to [115] above).

144.  For these reasons I reject all of the grounds of challenge to the Lynchmead Farm
decision.

The challenge to the Bushey decision

145. Redrow’s “Flood Risk Sequential Test and Exception Test” (May 2023) presented a
sequential assessment covering the whole of the Borough (4.3).

2 Section 20 of the Planning and Compulsory Purchase Act 2004 requires that a development plan taken as a
whole to be “sound”. The Act does not define what is meant by “sound”. But para.35 of the 2021 NPPF sets out
policy requirements for a plan to be considered sound, including consistency with the NPPF “and other statements
of national policy”. Consequently, it is not unlawful for a development plan not to be consistent with national
policy in every respect (per Lindblom J as he then was, in Grand Union Investments Limited v Dacorum Borough
Council [2014] EWHC 1894 (Admin) at [59]). Local circumstances may justify a departure from national policy
(see e.g. Camden London Borough Council v Secretary of State for the Environment (1990) 59 P & CR 117 and
West Berkshire at [19] to [21] and [25] to [26]). Mead has not shown the court any evidence on how policy CS3
was assessed in the examination of the Core Strategy.
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educational and community uses on a site of 18.2ha. They followed the guidance in the
PPG by applying a margin of plus or minus 25% to the site area, number of dwellings
and density. So the assessment considered sites (or groupings of sites) between 13.6ha
and 23.1ha in area, capable of accommodating between 232 and 388 dwellings.
However, the assessment said that alternative sites, whether solus or smaller sites
grouped together, needed to be capable of accommodating the appeal scheme as a
whole: market housing, 40% affordable housing, 5% custom and self-build housing,
land for a primary school and community hub and substantial open space (4.7 to 4.8).
Redrow contended that the benefits of the proposed development, including the amount
of open space, could not be spread across a number of smaller disconnected, disparate
sites. A primary school and community hub required sufficient land in one location to
enable delivery and be accessible to existing and proposed communities (5.3).

Redrow considered that only sites which were “available immediately” could be treated
as “reasonably available” for the proposed scheme, given the intended timescales for
development. The appellant was both the owner of the appeal site and a housebuilder
committed to a reduced timescale for the submission of reserved matters. Sites larger
than the appeal site would be likely to require co-ordination with other developers and
owners and therefore require more time. They would be unlikely to be reasonably

available to Redrow at the point in time envisaged for the development (4.9, 4.12 and
5.15).

In a statement of common ground Redrow and HBC agreed that residential
development on the appeal site would take about 5 years to complete. Redrow said that
work would commence on site in 2024 with first completions in 2025, whereas HBC
said that first completions would begin in 2027.

Redrow said that it was looking for sites with immediate availability, partly in order to
alleviate the severe inadequacy of the housing land supply in Hertsmere. Redrow
assessed that HBC had a supply of only 1.23 years of land, rather than the requisite 5
years. As the owner of the appeal site, they would be able to progress development
more quickly. The proposal would also contribute to meeting the acute need for
affordable housing (4.12 to 4.14, 4.16, 5.13, 5.15 and 5.25).

In DL 84 the Inspector accepted Redrow’s approach of treating the whole of Hertsmere
borough as the area of search. She added that any residential scheme such as the appeal
proposal would contribute to meeting housing need wherever located in that area and
that the school and community facility could also be appropriate on other sites in the
Borough.

At DL 85 to DL 100 the Inspector considered the assessment of reasonably available
sites. She was not persuaded that Redrow’s range of plus or minus 25% for defining
site size and capacity had been justified or was consistent with the “advice” in the PPG
on a “series” of smaller sites (DL 87).

At DL 88 she said:

“88. With regard to the grouping of smaller sites, the proposed
development would comprise around 310 homes, land for a
primary school and a mobility hub, as well as green
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infrastructure. Although this represents a large, possibly even
strategic scheme with non-residential elements, I see no reason
why a number of smaller sites could not accommodate all these
elements. As in the North Somerset appeal, smaller sites would
not necessarily need to be contiguous. I agree with the Council
that a series of sites would potentially indicate three or more
sites. Equally, I am not convinced that part of a larger site would
not represent a reasonable proposition in some circumstances,
though considerably larger sites may take longer to bring
forward and would not be reasonably available.”

The Inspector concluded that completion of dwellings would begin in 2026, somewhere
between the estimates provided by Redrow and HBC (DL 89 to DL 90).

On timing the Inspector said at DL 91 that in line with the Lynchmead Farm decision
the development on an alternative site would not necessarily have to follow the appeal
scheme’s trajectory for start and build out dates in order to be considered “available.”
Nevertheless at DL 92 she said that alternative sites should “be available for
development at the point in time envisaged for the proposed development,” echoing the
language of para. 028 of the PPG.

The Inspector was asked to address a list of 14 sites which HBC said were reasonably
available, appropriate for the proposed development and with a lower flood risk.
Redrow contended that none of those sites qualified and so there was no sequentially
preferable location to the appeal site (DL 93).

The Inspector dealt with 4 sites larger than the appeal site at DL 94:

“94. HEL181 Compass Park, HEL347 Land to northeast of
Cowley Hill, HEL362 South of Potters Bar, and HEL379
Kemprow Farm, Radlett are larger sites with lower flood risk
than the site. The appellant’s evidence with regard to the
reasonable availability of these larger sites is not compelling as
it lacks detail on how long it might take for these sites to come
forward and whether this would be outside the expected
timeframe for delivering the proposed development. Despite
having been reliant on timescales from the 2019 HELAA, the
appellant has not contacted landowners to understand
availability and likely timing of delivery. While I understand the
appellant’s concerns about time taken for land acquisition, there
is simply not sufficient information to demonstrate to me that
these sites would not be reasonably available on the basis of
timescales.”

The Inspector said that a fifth site larger than the appeal site was not “reasonably
available” because its development timescale for 800 houses was 16 or more years (DL
98).

In relation to the 9 other sites which were smaller than the appeal site, the Inspector
said at DL 95 that Redrow had ruled them out because they were smaller than the lower
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160.

161.

162.

163.

end of its range for site size and dwelling numbers, an approach which she had rejected
(DL 87).

At DL 96 the Inspector disagreed with additional reasons given by Redrow as to why 4
of the smaller sites did not qualify as reasonable alternatives.

At DL 97 the Inspector arrived at the following overall conclusion on the 9 smaller
sites:

“97. For all of the aforementioned smaller sites, I recognise that
there are a range of different constraints affecting them, but no
site is likely to be without constraints. I consider that it has not
been adequately demonstrated that they are not reasonably
available and that the proposed development could not be
delivered through a series of smaller sites.”

At DL 99 the Inspector said:

“99. In summary and having considered all the disputed sites, [
find that some 13 sites would potentially fall within the meaning
of reasonably available. It has therefore not been demonstrated
that the proposed development could not be located elsewhere in
an area at lower risk of flooding...”

I have dealt with Redrow’s contentions on the interpretation of para. 162 of the NPPF
and para. 028 of the PPG ([96] to [115] above). I will now deal with the remaining
issues which arise under their three grounds of challenge.

Mr. Simons accepts that Redrow cannot obtain an order to quash the decision by
succeeding on ground 1 alone. They need to succeed on ground 1 in conjunction with
ground 2. Alternatively, ground 3 provides a freestanding justification for quashing the
decision.

Ground 1

164.

165.

Mr. Simons submits under ground 1 that the Inspector’s approach to sites smaller than
the appeal site was legally flawed. He says that the Inspector has, without explanation,
departed from the approach in para. 162 of the NPPF, and even para. 028 of the PPG.
Instead of looking at sites of around 18.2ha, or down to 13.6ha, and capable of
accommodating 310 dwellings, or down to 232 units, she has considered an alternative
based on a number of smaller, unconnected sites. She did not address the case advanced
by Redrow that that approach could not deliver the range of interconnected benefits
which the appeal scheme would deliver and for which there was a need (see [146]
above).

There is some force in Mr. Simons submissions. Redrow’s case, as summarised above,
was relevant to the application of the sequential test. The court was not shown any
material from HBC challenging that case. The Inspector does not appear to have
addressed the matter, despite its significance for the planning appeal. It was a matter
which the Inspector should have considered.
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167.

proposed development could not be delivered through a “series” of smaller sites. There
was no indication of any connection or relationship between those sites relevant to the
justification for the appeal scheme put forward by Redrow.

However, on the issue of size Mr. Simons acknowledges that the claimant has no basis
for challenging the way in which the Inspector dealt with the larger sites in DL 94. It is
for this reason that he rightly accepts that the decision could not be quashed on ground
1 unless the claimant also succeeds on ground 2.

Ground 2

168.

169.

170.

171.

Under ground 2 Mr. Simons criticises the Inspector’s approach to availability of
alternatives in terms of timing. In particular he challenges the Inspector’s statement in
DL 91 that the development of an alternative site does not necessarily have to follow
the trajectory of start and build-out dates for the appeal scheme. He submits that this
did not accord with the NPPF read together with the PPG (see para. 36 of his skeleton).
Here Redrow, as both the owner of the appeal site and a house builder was seeking to
start and complete the development as soon as possible.

However, Mr. Simons was right to accept that the sequential test does not require
precise alignment between the timescales for an appeal scheme and alternatives.

When the Inspector dealt with the larger sites she criticised Redrow’s evidence as
lacking in detail on how long it might take for those sites to come forward and “whether
this would be outside the expected timeframe for delivering the proposed
development.” In other words, the Inspector did not reject the timescale put forward by
Redrow. The flaw in its case was the lack of evidence to show that alternative sites
would take materially longer to come forward. This was because Redrow had relied
upon timescales set out in a 2019 document and had not contacted the owners of those
sites to obtain current information on availability and timescales. The Inspector said
that she understood Redrow’s concerns about the time that might be needed for land
acquisition. But for the reasons she gave in DL 94, there was insufficient information
to show that the larger sites would not be “reasonably available” in terms of timescale.

Accordingly, the Inspector’s error under ground 1 is not material to the lawfulness of
her decision and grounds 1 and 2 must be rejected.

Ground 3

172.

Under ground 3 Redrow criticises the Inspector for failing in the application of para.
162 of the NPPF to have regard to housing need and the implications of failing to meet
that need. The claimant submits:

(1) The aim of the NPPF is to steer a district’s development needs to areas with the
lowest risk of flooding from any source;

(i) A district’s needs should be accommodated, as far as possible, in areas of lowest
risk;
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176.
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(ii1))  Accordingly, a decision-maker must take account of the level of current need in
a district for the type of development proposed and whether that unmet need is
capable of being met in areas of lowest flood risk (see para. 44 of skeleton).

I agree with Mr. Flanagan that that approach describes the type of exercise which is
undertaken in the preparation and examination of a development plan (see e.g. para.
026 of the PPG). Where there remains unmet need which cannot be allocated to areas
satisfying the sequential test, that factor together with any other constraints, may lead
to a policy decision that not all of the identified need should be met. Alternatively, it
may be decided that all or some part of that residual need should be met notwithstanding
that the sequential test has not been satisfied. Either way, the treatment of unmet need
is not an input to the sequential assessment for identifying reasonably available
alternative sites. The sequential approach is not modified in those circumstances.
Instead, the policy-maker will decide what to do with the outcome of applying the
sequential test.

A similar analysis applies in the determination of planning applications. Where there is
an unmet need, for example a substantial shortfall in demonstrating a 5-year supply of
housing land, that shortfall and its implications (including the contribution which the
appeal proposal would make to reducing that shortfall) are weighed in the overall
planning balance against any factors pointing to refusal of permission (including any
failure to satisfy the sequential test). If the total size of sequentially preferable locations
is less than the unmet housing need, so that satisfying that need would require the
release of land which is not sequentially preferable, that too may be taken into account
in the overall planning balance. But these are not matters which affect the carrying out
of the sequential test itself. Logically they do not go to the question whether an
alternative site is reasonably available and appropriate (i.e. has relevant appropriate
characteristics) for the development proposed on the application or appeal site. Instead,
they are matters which may, for example, reduce the weight given to a failure to meet
the sequential test, or alternatively increase the weight given to factors weighing against
such failure.

In para. 36 of their statement of facts and grounds Redrow contended that if the
Inspector had been entitled to treat the 13 disputed sites as sequentially preferable, they
would not come close to meeting the housing needs of the Borough, because in DL 108
to 109 the Inspector had identified a shortfall of between 2,104 and 2,875 dwellings in
meeting the requirement for a 5-year supply of housing land. New homes would be
required on many more sites than the 13 disputed sites and therefore would necessitate
the use of land where flood risk is the same as, or worse than, the risk relating to the
appeal site.

In para. 43 of their detailed grounds of resistance HBC said that Redrow did not give
particulars of this contention, which they disputed. In para. 38 of his detailed grounds
of resistance the Secretary of State said that on HBC’s evidence to the inquiry the 13
disputed sites had a total capacity of 4,105 dwellings, in excess of the unmet need
figures in DL 109.

Redrow’s Reply and a second witness statement by Ms. Katheryn Ventham, a planning
consultant acting for Redrow, responded that the capacity of the 13 disputed sites (4,105
dwellings) could not be compared to the shortfall in the 5-year housing land supply
(2,104 to 2,875) because the former represents capacity deliverable over a substantially
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longer timeframe. Indeed, HBC’s own land supply assessment showed that only 1 of
the 13 sites was expected to deliver units during the following 5 years, amounting to
only 50 dwellings.

I can see that if Redrow had submitted to the Inspector that there was a substantial need
for housing which could not be met entirely on sequentially preferable sites (and even
more so in the next 5 years), so that additional sites with a similar or worse flood risk
would need to be developed, that would be a significant factor to be addressed in the
overall planning balance. It could reduce the weight to be given to the failure to satisfy
the sequential test. Here the Inspector gave that failure “very substantial weight” (DL
100). It would have been arguable that the flood risk implications of satisfying the
unmet need for housing land was an “obviously material consideration,” such that it
was irrational for the Inspector not to have taken it into account (R (Friends of the Earth
Limited) v Secretary of State for Transport [2021] PTSR 190 at [116] to [120]).
Alternatively, it could have been said that there was a failure to comply with the duty
to give reasons in relation to a “principal important controversial issue” between the
parties.

The problem faced by Redrow is that, as Mr. Simons accepted, this argument was not
put before the Inspector. Redrow did not consider it to be material, let alone obviously
material. It was not raised as a substantial issue between the parties. The Inspector
cannot be criticised for acting irrationally, or for failing to give reasons, in relation to
an argument of this kind which the claimant did not see fit to rely upon at any stage in
its appeal. Ground 3 must therefore be rejected for this reason alone.

There is also an objection to the raising of a new point of this kind in a statutory review
in the High Court. If Redrow had raised at the public inquiry the point now advanced
under ground 3, HBC and any other participant would have had an opportunity to
adduce evidence if thought appropriate, or, at the very least, to make submissions. Just
as important is the point that the matter could have been addressed in a single appeal
process. The Inspector would have been able to make any additional findings of fact,
to evaluate the weight to be given to the outcome of the sequential test and to strike the
overall planning balance, taking into account Redrow’s additional point as part of its
entire case.

If the court were to quash an Inspector’s decision because of a new point of this kind,
it would probably be necessary for the appeal process to be repeated in its entirety or in
large part. At the very least, the same Inspector, or a new Inspector, would have to
receive fresh submissions and prepare a new decision letter and evaluate the various
policy and planning considerations all over again. The general principle is that new
evidence and/or new submissions should not be entertained as a basis for quashing an
Inspector’s decision if this would mean an Inspector would have to make further
findings of fact and/or reach a new planning judgment (see e.g. R (Newsmith Stainless
Limited) v Secretary of State for the Environment, Transport and the Regions [2017]
PTSR 1126 [15]).

As in civil proceedings more generally, resources for planning inquiries and hearings
are finite and need to be distributed efficiently between all parties seeking to have
planning issues resolved. There is therefore a strong public interest in the finality of
such proceedings. Parties are generally expected to bring forward their whole case when
a matter is heard and determined. No proper justification has been advanced by Redrow
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for the court to exercise its discretion exceptionally to entertain a new point which could
have been, but was not, raised before the Inspector.

Conclusion

183. Thave rejected all of the grounds of challenge raised by Mead and Redrow. Both claims
for judicial review must be dismissed. I express my gratitude to counsel and the parties’
legal teams for the presentation of their cases and assistance.
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